
	Classification

	Remedy for Breach
	Interest Protected
	Cases

	
Mere Puff

	
None
	
Caveat Emptor (buyer beware)
	


	
Innocent Misrepresentation
(K significance)
	
Rescission, provided:
1) Contract NOT executed 
2) return to original state is possible
	
Restitution, not expectation damages (prevent unjust enrichment)
	Ennis: goods have right of inspection
Redgrave: rescission because inducement
Redican: executed, cannot rescind, land sale


	
Negligent/Fraudulent Misrepresentation

	
Reliance Damages through tort claims, expectation in contract
(can bring concurrently but can’t get double damages)

	
Reliance, put buyer back in the same position
	
Hedley, Esso
Fraud: Likely made earlier in negotiations, not intended to be a warranty, probably an exclusion clause


	
Warranty: a promise that does not go to the root

	
Expectation Damages

	
Reasonable Expectation, this is a representation that was elevated to a term of the K
	
Dick Bentley (prima facie warranty test)


	
Condition: goes to the root of the K, become warranties after execution
	Right to Repudiation (before execution) and expectation Damages

	
Reasonable Expectation
	
Can become a warranty after K is executed

	
Innominate Term: 
between a condition and a warrantee

	
Damages or Repudiation depending on whether the result of the breach is of a fundamental nature
 
	
Reasonable Expectation
	
Hong Kong Fir Shipping Co



Remedies:
	Expectation Damages
	The full amount, had the contract been performed

	Reliance Damages
	The amount spent in reliance on the K 

	Right to Repudiation
	Common law: right to get out of K before K is executed, can be used as a shield if someone can’t perform part of the K

	Rescission 
	Equitable: Court orders this, for instance if something is voidable, before execution. If executed--> damages



CONTENT OF THE K

TEST for warranties and fraudulent/negligent misrepresentations (Bentley)

	
1) Representation 

2) Made in the course of dealings

3) Made PURPOSEFULLY to induce the other party to enter K

4) Other party IS INDUCED to enter K because of representation

5) Reliance of the other party on the representation is reasonable

	Factors to consider when differentiating warranties and representations
· Timing of statement (earlier in negotiations=representation, late in negotiations=warranty)
· Importance of statement (to what extent did it induce?)
· Foreseeability of reliance (would it be unfair to find later it has K consequences)
· Relative knowledge and skills of both parties 
· A person who purports to have special knowledge or skill and makes a representation has a duty to use reasonable care: this is a warranty to induce him into the K (Esso)
· Content of statement
· Specific or vague
· Opinion or fact?
· Context (formal setting or casual, offhand)
· Is the K in writing?  Then why is the representation not in K?
· Disclaimers (for representation: if reliance is not reasonable, no tort claim)
· Price (as far as it discloses responsibility for statement)



· Esso: can have both warranties and negligent misrepresentation as tort and K run concurrently, but can’t get double damages
· Central Trust: that a P cannot pursue an action in tort if this would permit them to circumvent or escape a contractual exclusion or limitation of liability clause that they agreed to in contract

Manufacturers: look for a collateral warranty, two K approach: Manufacturer warranties performance if buyer enters into sale K (Sperry Rand)
1st K: enter into agreement with retailer
2nd K: unilateral offer from manufacturer, includes warranties

Contra Proferentum 
Generally: If there is ambiguity in the written K being proffered, then the court will find against the profferor of the document
· liberally used in court rulings
· Gallen v Allstate Grain


 WARRANTIES OR CONDITIONS NOT IN WRITTEN K

	if you signed it, you agreed to that and that only (SIGNATURE RULE)

	L’Estrange

	Where oral warranty and the document do not contradict each other they can stand together 
Steps: 
1. Is the oral representation a warranty? If yes, then continue…
2. Interpret oral and written K’s as harmoniously as possible (even read down written K)
3. If there is no contradiction: Parol Evidence Rule is not applicable
4. If there is a contradiction: then there is a strong presumption that the written K governs (PER)

	Gallen v. Allstate Grain 

	Specific representations with evidence can still stand, even with an “entire agreement” clause
· unless attention is drawn to the clause
· Look to:
· General (intent, reliance, reasonable expectations, unfair surprise)
· Clarity of wording
· Nature of the document (intent to bind, whole agreement clause? Read by the parties? Initials?)
· Bargaining relationship (power, standard form K? past relations? Evidence of sharp practice?)
· Nature of representation (quality of evidence, sophistication of the parties)

	Zippy Print

	Reasonable Notice: steps need to be taken to ensure the signing party knows about the onerous conditions
	Parker v. South Eastern Railway


	Unsigned K’s: doctrine of reasonable notice applies
· evidence is required to show the parties knew of specific conditions 
· there must be ACTUAL NOTICE of SPECIFIC exempting conditions
· any extreme or unreasonable term requires explicit notice (red ink, pointy hand- Spurling v Bradshaw)

How to deal with these issues?
· What is an onerous term? Not a specific test- reference standard form K’s and industry standards
· Play with when the K was formed
· Use interpretation: contra proforentum: against the one who made the K, reading down
· Check for red hands ect
· If all else fails: look to fairness doctrines (unconscionability)

	Thornton v Shoe Lane Parking


	Signed K’s--> doctrine of reasonable notice applies where there are onerous terms and:
· signing is rushed, hurried, or uninformed
· lengthy document, lots of fine print

Where the party seeking to rely on the K KNOWS the signature of the other party does not reflect the customer’s intent (b/c unaware of onerous provisions) then:
· The party cannot rely on the K without FIRST having taken reasonable measures to draw it’s attention to the customer.
	Tilden Rent-A-Car v. Clendenning 

	Risky Activities-->Standard liability should be expected (Delaney v. Cascade)

Tilden still applies where:
· There is non est factum
· The K was signed because of inducement by fraud or misrepresentation
· The profferer KNOWS that the signing party is mistaken as to conditions of the K’s terms and the signing was:
· Hurried, informal, no opportunity to read, lengthy and lots of small print
· The clause is inconsistent with the rest of the K

	Karroll v Silver Star

	Exclusion Clauses (fundamental breach as a rule of construction only)
1. As a matter of interpretation, does the exclusion clause apply?
· Did both parties intend the clause to exclude liability for this breach?  If not, then analysis is done and clause does not apply.
2. If exclusion clause applies, was it UNCONSCIONABLE at formation?
3. If not unconscionable, are there policy factors, which should keep the Court from enforcing the exclusion clause?
· Onus of proof on the party trying to avoid the clause
· Ex. Criminality, fraud, abusive conduct
	Tercon Contractors v. B.C.












DEFENCES (RELIEF OF OBLIGATIONS)

RELIEF BECAUSE OF UNFAIRNESS
	DOCTRINE
	FOCUS
 
	Requires
	      Result
	               Policy

	
UNCONSCIONABILITY
	Commercial Morality
(in light of the power and result)
	1) Unequal bargaining power, and
2) Unequal bargain
	K will be voidable
	Against: private actors should have absolute autonomy to enter a K, courts should not be concerned with fairness



	1. party must be unable to protect their interests (other party does not need to be aware of this)
2. The transaction must be improvident 
· onus on the stronger party to demonstrate the offer was fair 

	Marshall v. Canada Permanent Trust Co

	independent legal advice can rebut unconscionability

	St. Pierre (Litigation Guardian of) v. St. Pierre  

	Factors to assess bargaining power:
· Language barrier, lack of sophistication, no supporting friend, meeting convened on short notice
· Misrepresentation about legal advice
	Lidder v. Munro




	DOCTRINE
	FOCUS
 
	Requires
	Result

	

UNDUE INFLUENCE
	Special Relationships
(trust and confidence)
	1) Actual undue influence proven by π, OR
2) Presumed because of category of relationship:
a. De Jure relationships
· Fiduciary
· Trustee/beneficiary
· Solicitor/client
· [bookmark: _GoBack]Doctor/patient
· Priest/worshipper
· presumptively NOT spousal relationships
b. De Facto Relationships
· Relationships of TRUST and CONFIDENCE 
· spousal relationships in certain circumstances
	K will be voidable



	Spouses will fall under 2(b) if:
i. trust nd confidence was placed in partner to financial affairs
ii. sexual and emotional ties provide a “ready weapon” – interests are overborne by fears of damaging the relationship
(policy: paternalism, assumption that women are under the power of men)

	Bank of Montreal v Duguid

	· Contract will be set aside where: 
· Actual notice
· Constructive notice
· Not on its face a benefit to signing spouse
· Suspicion of undue influence
Banks should:
· meet with spouse privately, explain the extent of liability, warn of the risk
· urge to get independent legal advice (bank could lose money if this is not done)

	Royal Bank of Scotland v. Etridge and other appeals




	DOCTRINE
	FOCUS
 
	Requires
	          Result
	             Policy

	
DURESS
	Coercion of Will/
Economic duress
	1) Pressure amounting to compulsion of Will
2) Illegitimacy of Pressure (i.e. threat of illegal action)
3) No duress argument if coerced party approves K after pressure has ceased
	Two options:
- affirm
- void
	Not restricting the market (and decreasing efficiency) 
V
Protecting parties from illegitimate economic pressure




	1) Factors indicating compulsion of will:
· Did victim resist?
· Did victim have other possible courses of action? (if they had another option, duress will fail)
· Did victim obtain independent legal advice?
· Did victim take steps to avoid entering into K?
2) Factors indication illegitimate pressure
· Threat of unlawful action?
· Was what was being demanded illegal?

	Universal Tankships

	GTA Test:
1) The promise to vary the K was extracted as a result of pressure (regardless of illegitimacy of pressure)
2) Victim had no practical alternative but to agree to K modification
3) If the first two are met: Did victim consent to modification?

3 factors to consider for consent:
1) Was the K modification supported by consideration?
2) Did victim agree under protest?
3) Did victim take steps to disaffirm promise as soon as practicable?

Note: BCLI has rejected this approach, shouldn’t have more than one doctrinal approach

	Nav Canada 




RELIEF BECAUSE OF ILLEGALITY

Contrary to Public Policy
	1. immoral or illegal act
	Holman v. Johnson


	2. needs reasonable limitations if a restrictive covenant (or will read contra proforentum)
	Shafron v. KRG Insurance Brokers

	3. can’t be directly contrary to our laws (some areas are off limits)
	In the Matter of Baby “M”



Common Law Illegality
	Can’t contract to commit something that contravenes a legal obligation (ex. A tort)

	



Statutory Illegality
	Classic approach: contrary to statute = VOID K

	Rogers v Leonard

	Can get rid of illegal conditions:
1. Blue pencil (strike out)
2. notional severance (read down)

	New Solutions Financial Corporation.


	Modern Approach: need to justify a denial of relief – would it be contrary to public policy to grant relief?

	Still v Minister of National Revenue





RELIEF FROM EXCESSIVE PENALTIES

	liquidated damages clause must be proportionate to actual losses 
· If it is excessive, it is a Penalty clause

	H.F. Clarke v. Thermidaire Corp

	1) Where there is no forfeiture clause: once K is rescinded (goods go to seller) they can cross claim for deposit and damages respectively
2) Where there is a forfeiture clause, or a deposit has been paid: The buyer may have an equitable remedy where:
I. There is a penal forfeiture clause
II. It is unconscionable for the seller to retain the money
	Stockloser v. Johnson



RELIEF BECAUSE OF A JUSTIFIED EXCUSE

MISTAKE: as to existing facts and assumptions

	Mistake in Recording: generally signature rule wins
Rectification is the exception: court can order correction of error where:

1) π must convincingly prove existence and content of prior oral agreement for $1M house
2) π must show that Δ knew or ought to have known of mistake in written K (that to refuse rectification would be unconscionable)

	Performance Industries v Sylvan Lake Golf and Tennis club

	Mistake in Formation: objective test--> what would a reasonable person infer regarding a fundamental term of the agreement? Would a reasonable person not be able to infer a common intention?
Factors to consider:
· Price—relevant in determining reasonable expectations
· Knowledge and skill of the parties—court less likely to protect mistakes made my sophisticated parties
· Ease of avoidance—who could have avoided the mistake the cheapest?
· Common usage of the trade—relevant to reasonable expectations
· Knowledge of ambiguity—if one party knows there is an ambiguous term, the should clear it up before entering K 
· Δ in Staimen Steel knew there was an ambiguous description of the steel and tried to take advantage of it (snapping up)

	Staimen Steel v Commercial

	Subjective test: only available where the circumstances are so ambiguous that a reasonable person would not be able to infer any common intention

	Raffles v Wichelahaus

	Mistake in Assumption: Three types
1) Identity of contracting parties—void K
2) Existence of subject matter—void K
Res extincta—the thing being sold does not exist
Res sua—party already owns what they contract to buy
3) Quality of subject matter—void K where:
Mistake of both parties (common mistake, no allocation of risk)
Quality that is mistaken is fundamental…without this quality the good/service is essentially something else entirely
Note: raises strongest tension between caveat emptor and unjust enrichment

	Bell v Lever Bros

	Equitable Mistake: make this argument LAST
Two requirements: Fundamental misapprehension, and clean hands (no unconscionability or inducement)

	Solle v Butcher

	Does not exist in the UK (The Great Peace Shipping v Tsvliris Salvage) but it still does in Canada
	Miller Paving v Gottardo Construction (ONCA)



FRUSTRATION: as to future events, only available after formation, but still during the executory phase 

	1) Event: must occur AFTER FORMATION, must not be self-induced, and not foreseeable
2) Impact: more than inconvenience (makes K fruitless), radical, permanent
· Victoria Wood—the “mere knowledge” of the seller that the buyer has a certain purpose for entering into the K is not sufficient for frustration
	KBK v Safeway

	Where the K has become incapable of being performed because the circumstances would render the performance radically different from that which was undertaken by the contract 
--> multifactorial approach to assess unforeseeableness 
· Was the risk allocated by industry standard? Or by the price?
	The Sea Angel

	Remedies for Frustration: at common law, losses lie where they fall
BC Frustrated Contracts Act: all reliance losses will be apportioned equally (deposits and reliance costs)
	










REMEDIES FOR BREACH OF CONTRACT

	General measure: expectation damages
	Wertheim v Chicoutimi Pulp

	Sale of goods: expectation = cost of performance (difference between the market price and losses incurred)
Performance of a service: difference between the value of the service performed and the service expected 

	Hawkins v McGee

	Where expectation damages are uncertain/speculative: court may award reliance damages instead (for expenses incurred both pre and post contract, depending on the situation) 

	Anglia Television v Reed

	Reliance damages can’t exceed expectation damages
	Bowlay Logging v. Domtar

	K law can enforce commercial morality: cost of performance can be ordered even if it costs more than the increase in value of performing the K (check if bad faith is at play, policy is for sanctity of K)

	Groves v John Wonder


	K Law is about economic efficiency: Damages are the economic value: cannot recover a greater amount in damages for breach of the obligation (check if the clause was essential or incidental to the K)
	Peeveyhouse v Garland Coal & Mining Co.  




Consumer surplus

	Consumer surplus: middle ground between rebuilding (cost of performance) and diminution in value, subjective value placed on something over and above market value

	Ruxley Electronics


	If no consumer surplus: Court will not order cost of performance where it is grossly and unfairly out of proportion to the good to be attained. The difference in market value will be applied

	Jacob & Youngs, Inc. v. Kent

	Where demand exceeds supply a breach of K will not result in lost profits = no damages
	Charter v Sullivan

	Where supply exceeds demand a breach WILL result in lost profits = damages
	Thompson v Robinson







Loss of a chance
	A loss of a chance is compensable
	Chaplain v Hicks


	uncertainty is not justification to not award damages, however if damages are IMPOSSIBLE to assess, only nominal damages can be awarded
	Carson v Willits


	Test for loss of a chance:
1) P must establish (on a BoP) that but for the D’s wrongful conduct, the P had a chance to obtain a benefit or avoid a loss
2) The P must show that the chance lost was sufficiently real and significant to rise above mere speculation
3) The P must demonstrate that the outcome depended on someone or something other than the P themselves
4) P must show that the lost chance had some practical value.
	Folland v Reardon

	In real estate development: sellers are required to make best efforts to gain subdivision approval 
	



REMOTENESS (avoid unfair surprise)
	The P is entitled to damages if:
1) the damages would be the amount that would normally flow from a breach of K within these circumstances.
2) The damages are within the reasonable contemplation of the parties (as a result of NOTIFICATION of the special circumstances)
· actual knowledge required (Scyrup)
· Factors to consider (Munroe Equipment)
· Sophistication of the parties, knowledge
· Ordinary allocation of risks (custom of the trade)
· Nature of the product or service-is it second hand machinery?
· Exceptional harm
· Proportionality (how much was paid?)
· Should be sufficiently likely to result from a breach (Koufos)
· Depends on characterization of the loss –specific or general? 

	Hadley v Baxendale

	Express terms or a secondary insurance K may be necessary to adequately communicate a lucrative K (not mere knowledge)

	Horne v Midland
Victoria Laundry v Newman

	LOOK FOR: exclusion clauses (are the standard form- reasonable?)
	



Intangible harms

	Can be recovered for K’s where purpose is enjoyment or entertainment
	Jarvis v Swan Tours

	Physical discomfort: awarded where there is expected enjoyment
	Wharton

	No damages for firing from employement, other than reasonable notice or payment in lieu, but termination in good faith is within the contemplation of a K (Hadley)
· Ex. attacking employee’s reputation; misrepresentations regarding the reason for dismissal; dismissal to deprive an employee of pension benefits

	Keays v Honda

	Test for peace of mind K’s
1) AN object of the contract was to secure a psychological benefit that brings mental distress upon breach within the reasonable contemplation of the parties; and

2) the degree of mental suffering caused by the breach was of a degree sufficient to warrant compensation
	Fidler v Sun Life 2006



Punitive damages

	Test to award:
1) the misconduct is highly reprehensible
2) the misconduct must be an independent actionable wrong aside from the main cause of action
· Assess: exceptionality, rationality, proportionality
	Whiten v Pilot




Mitigation

	The wronged party must take reasonable steps to mitigate their losses
Policy rationales:
· undue hardship and unfairness (to make D liable for avoidable losses)
· normal measure of damages (expectation) is quite high, can often lead to overcompensation
· P is normally in the best position to deal with a breach
· Promotes efficiency, avoids economic waste

	




	In the commercial context, it is often reasonable to require continued dealings with contract breaker UNLESS it is a personal service contract (concerned about forcing hostile parties to engage in relationships of trust and confidence)

	Payzu v Saunders

	P can argue they can’t mitigate because of impecuniosity only where:
· It is within reasonable contemplation (not usually in commercial contexts)
· Possible in a personal K

	Wroth and Tyler

	Doctrine of election: only available where one party can unilaterally perform and there is a legitimate interest in performance. Choice between:
(i) to accept repudiation and sue for damages; or
(ii) to treat the contract as if still in effect and perform the contract

	White & Carter v McGregor

	Can’t unilaterally perform where party has to trespass or publish something without permission
	Finelli v Dee

	A legitimate interest: can’t be a personal service, and P also has to do it within a reasonable amount of time
	Asamera

	Lost volume: could be a reason that the P can’t mitigate
	Thompson v Robinson

	If P avoids losses completely: no damages
	British Westinghouse




Specific Performance

	Can use where damages are inadequate, for a very unique item
	Behnke v. Bede Shipping 

	Land: must prove it is unique to the extent that a substitute would not be available
	Semelhago

	Could be used where the P would otherwise go out of business 
	Sky Petroleum

	Remember that the purpose of K is not to punish wrongdoing but to satisfy the expectations of the party 
· Ordering specific performance has issues (constant supervision? Economically wasteful, can exacerbate hostility between parties)

	Co-op Insurance Society v Argyll


	Negative covenants can be enforced through specific performance where damages are inadequate
· If it does not amount to compulsion to perform personal services
· Cannot be an undue restraint of trade (can’t prevent a person from pursuing their chosen occupation)

	Warner Bros v Nelson




RESTITUTION

	In Exceptional circumstances: the P can get all profits from the D where they have a legitimate interest in preventing the D’s profit making activity

	AG v. Blake

	It is economically efficient to facilitate breach where it is beneficial
	Dissent in Blake
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