






Duress 

Both a statutory and common law offence 

s. 17 – A person who commits an offence under compulsion by threats of immediate death or bodily 

harm from a person who is present when the offence is committed is excused for committing the 

offence if the person believes that the threats will be carried out and if the person is not a party to a 

conspiracy or association whereby the person is subject to compulsion – doesn’t apply to a number of 

offences.  

The common law defence is broader, lacks the strict immediacy and presence requirements and the 

long list of excluded offences found in s. 17. 

Carker - common law principles of duress have been codified and exhaustively defined in s. 17, and an 

accused could not avail themselves of the common law defence. 

 

Paquette – The accused was threatened with a gun to drive friends to a store to rob it. He was told that 

if he didn’t wait for them, they would kill him. 

 S. 17 “is limited to cases in which the person seeking to rely upon it has himself committed an 

offence.” This is significant when read in relation to s. 21(1), which makes a person a party to an 

offence who “actually commits it”. 

o The defence of duress is not available for specific offences (murder) for primary 

offenders, the rationale being that they should rather die themselves than kill. The 

defence doesn’t have the same restrictions for an offender who is simply party to the 

offence under s. 21(2). 

 In instances where it is not clear who is a principal offender and who is merely a party to the 

offence, the jury should be instructed about both, and decide whether the accused was the 

principal offender or not.  

 If an air of reality is established for either defence, the Crown must prove beyond a reasonable 

doubt that duress didn’t exist.  

 

Mena – Affirms Paquette and clarifies that s. 17 is also inapplicable to someone who aids and abets 

under ss. 21(b) and 21(c). It would be absurd for two people coerced at gunpoint to assist in a robbery, 

one assigned w/ destroying the alarm system and the other carrying out the money, to afford one the 

defence of duress and not the other.  

 

 

 

 

 

 

 

 

 

 

 



Hibbert –  

Situations where duress will operate to negate mens rea will be exceptional. The defence of duress does not 

negate awareness of the act being performed, nor its likely consequences. To have the requisite intent for 

mens rea does not require that one actually desire as a primary end or even at all what is being done. 

Indifference or having as a primary desire some other end does not negate that one understands what one is 

doing and what its likely consequences are.  

 21(1)(b) – Requires that the two persons have in mind the same unlawful purpose. 

 21(2) – If the person intended to assist but with intention due solely to the principal’s threats.  

Duress and necessity should be treated similarly, given their similar nature and their application to essentially 

similar factual situations. Consistency and logic demand as much. In accordance with how the defence 

necessity has been applied, it must be demonstrably impossible for the accused to have safely escaped. If 

the accused could have escaped without undue danger  Voluntary act. 

 Whether there was a safe avenue of escape is evaluated on an objective standard, while taking 

into account the particular circumstances and human frailties of the accused.  

o “Awareness of his background and essential characteristics”.  

 In determining whether an accused person was operating under specific constraints it is highly 

relevant to consider their perception of the situation.  

 

DURESS AND THE CHARTER – Threat to mother to smuggle drugs.  

Ruzic – Is it contrary to the charter to hold someone criminally responsible for an act that they did not 

commit with moral voluntariness? The exculpatory nature of duress means that we recognize that the act 

performed was wrong, yet the excuse of duress is made out and we should not punish the accused for their 

actions. When the mens rea and actus reus for the offence are made out, the accused is no longer blameless.  

 The undefinable and potentially far reaching nature of the concept of moral blamelessness prevents 

recognition of its relevance beyond an initial finding of guilt. Holding otherwise would introduce 

unacceptable uncertainty into the law.  

Moral involuntariness deserves protection under s. 7 of the charter, similar to physical voluntariness.  

 S. 17 allows for threats to third parties to instigate duress and moral involuntariness. However, it 

does not afford the defence when the threatening party is not present or immediately made. 

These requirements impose considerable obstacles to relying on the defence in third party or 

hostage situations. It therefore allows people who acted involuntarily to be found criminally liable, 

contravening s. 7. 

The common law defence of duress strikes a balance between the interests of the accused, the victims, and 

society. The law includes a requirement of proportionality between the threat and the criminal act to be 

executed, measured on the objective subjective standard of the reasonable person similarly situated.  

 “The accused should be expected to demonstrate some fortitude and to put up a normal resistance 

to the threat. The threat must be to the personal integrity of the person. In addition, it must deprive 

the accused of any safe avenue of escape in the eyes of a reasonable person, similarly situated.” 

 The common law defence of duress has taken a flexible approach to the immediacy of the threat 

made. A strict requirement of immediacy is no longer an accepted requirement of duress. 

 The operative test is whether the threat was effective to overbear the accused’s will at the 

moment he committed the crime, in addition to the safe avenue of escape test and proportionality 

principle.  

 

 

 



Excluded offences –  

Paquette follows Lynch. Lynch was subsequently overturned in Howe, which decided that duress should 

be available to the offence of murder.  

 “The ordinary man of reasonable fortitude is not to be supposed to be capable of heroism if he is 

asked to take an innocent life rather than sacrifice his own.” 

 

Ryan – Wife hires a hitman to kill her abusive husband.  

Duress is only available when a person commits an offence while under compulsion of a threat made 

for the purpose of compelling him or her to commit the offence.  This woman was not threatened to kill 

her husband.  

 Duress, necessity, and self defence share the characteristic of availing themselves to individuals 

who face an external danger and commit a criminal act as a way of avoiding that danger.  

o An important distinction is that in self defence, the victim is themselves the originator of 

the threat that causes the actor to commit what would otherwise be an assault or 

homicide, whereas in the other two the victim is a (typically innocent) third party. 

o Duress is succumbing to a threat, whereas self defence is responding to one.  

o Duress and necessity are excused because of moral involuntariness, whereas self 

defence is a justification.  

 The courts must not use the flexibility of duress resultant from it being partially a common law 

doctrine to affect change.  
The court orders a stay of proceedings – The crown shifted its approach to the law of duress between the trial decision and the court of appeal. 

Presumably the crown’s misapplication of duress at the trial court level effected how the defence was managed. In light of the fact that the 

proceedings took over five years, that the wife had suffered tremendously both at the hands of the husband and now had suffered this ordeal 

with the law, and that the law had been so aggressive in pursuing her case after failing to address her husband’s behaviour, a stay of proceedings 

avoids the injustice of ordering a retrial.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Requirements for statutory duress 

1. There must be a threat of death or bodily harm directed against the accused or a third party. 

Bodily harm defined in s. 2.  

a. Issue of severity is best dealt with under the proportionality requirement, though. 

i. Harm must be commensurate with the harm threatened. 

ii. Must meet society’s standards for the reasonable person similarly situated, which 

includes a capacity to resist the threat to some degree.  

1. If the offence is of insufficient severity, proportionality will not be met.  

b. It can also be explicit or implied.  

2. The accused must believe that the threat will be carried out. (modified objective test) 

3. The offence must not be on the list of excluded offences.  

4. The accused cannot be a party to a conspiracy or criminal association such that the party is subject 

to compulsion. – also relevant to the common law. Also, has implications for whether there was 

a safe avenue of escape. There is a juxtaposition between a voluntary assumption of risk and the 

lack of a safe avenue of escape. Disagreement as to whether this should be evaluated on a 

subjective or objective ground.  

Where ambiguities or gaps exist in the partially struck down s. 17, the common law defence of duress will 

clarify and flesh out the statutory defence. Results in 3 further requirements –  

1. No safe avenue of escape – the defence does not apply to persons who could have legally and 

safely extricated themselves from the situation of duress. Modified objective test.  

2. A close temporal connection – A threat too far removed would cast doubt on the seriousness of 

the threat and a lack of a safe avenue of escape. Immediacy portions are removed, and the 

subjective apprehension of real threat is supplemented by reasonableness considerations. “A 

person of reasonable and firmness with the characteristics and situation of the accused could 

not have been expected to resist” is the standard.  

a. ANALYZE 1 AND 2 TOGETHER 

3. Proportionality – modified objective standard. “The accused should be expected to demonstrate 

some fortitude and to put up a normal resistance to the threat.” This principle is inherent in the 

principle of moral involuntariness. Requires that the harm threatened was equal to or greater 

than the harm inflicted by the accused, and that the acts accord with the modified objective 

standard.  

 

** next step: argue the exclusion clause is unconstitutional, violates s.7 (robbery has been struck 

down, and a murder offence has been struck down in trial decisions) Fraser, Sheridan 

 Ryan chose not to address this issue, whether there are any exclusions to the defence, and 
whether there are any exclusions at common law 

 

Common Law Duress Post- Ryan 

 Is largely the same, shares 5 elements with s.17 

 It is unclear whether any offences are excluded from this offence, EXCEPT: 

 Aiders and abettors to Murder (Howe) and attempted murder (Gotts) cannot use the common 
law defence of murder.  

 



Evidence and Proof 

Two Principles (golden threads) -Woolmington 

1. Presumption of Innocence 
2. Proof beyond a reasonable doubt 

 
Oakes – S. 8 of the Narcotics Control Act presumes guilt unless can be rebutted on a balance of probabilities. S. 11(d) of 
the Charter affords a presumption of innocence. 

a. Protects the fundamental liberty and human dignity of any and every person accused by the state of 
criminal conduct.  

b. Confirms our faith in humankind that people are decent and law abiding. 
The crown must prove beyond a reasonable doubt the elements of the offence and the absence of a defence.  
 

STANDARD OF PROOF BEYOND A REASONABLE DOUBT 
 

Lichfus – Trial judge said reasonable doubt should be used in its ordinary, everyday sense. 
1. Standard of proof beyond a reasonable doubt is inextricably intertwined with the presumption of innocence. 

a. Not based upon sympathy or prejudice, Based upon reason and common sense, Not absolute certainty, 
More is required than probably guilty.  

2. Don’t refer to it as – 
a. An ordinary expression without legal significance OR equivalent to moral certainty 

 
Starr – Trial judge said no special connotation, and doesn’t require certainty. Affirms Lichfus 

1. A jury must be instructed that the standard of proof in a criminal trial is higher than the probability standard 
used in making everyday decisions and in civil trials.  

2. Falls much closer to absolute certainty than to proof on a balance of probabilities.  
Dissent – Don’t read Lichfus as providing that inclusion or exclusion of certain phrases automatically vitiates a jury 
charge.  

 Charge must be examined in entirety to determine whether the jury properly understood the concept of proof 
beyond a reasonable doubt.  

 Jurors are sophisticated. 

 Courts must resist the temptation to use the Lichfus suggestions as a mandatory checklist.  



Fault or Mens Rea 

What does mens rea apply to? 
 

 It applies to all elements of the actus reus (Sault St Marie)  
 rule of symmetry (Creighton) note this is not a principle of fundamental justice.  

 
Exception to the rule of symmetry: predicate offences 

 De Sousa: s.269, unlawfully causing bodily harm: “there must be an element of personal fault in 

regard to a culpable aspect of the actus reus, but not necessarily in regard to each and every 
element of the actus reus” 

o m/r only needs to be proved for the underlying offence, which is the unlawful act. Bodily 
harm is the aggravating circumstances (VERY broad) 

 Creighton: General rule still applies: m/r must apply to all elements of the offence, however 
because symmetry is not a principle of fundamental justice:  

o the mens rea is required for the underlying inherently dangerous offence and ONLY an 
objective foreseeability of non-trivial harm is required for the aggravating consequences. 

 Impaired driving causing bodily harm (s.255(2)) 
 Impaired driving causing death (s.255(3)) 
 Dangerous operation causing bodily harm (s.249(3)) 
 Dangerous operation causing death (s.249(4) – Hundel 
 Carelessness storage of a firearm (s.86(2)) –Finlay 
 Wilfully setting fire to objects (s.434(a)) –Peters  
 Aggravated assault- only need objective for the aggravating portion –Godin  

 
 
 Is there express language of mens rea? If yes, it stands, subject to the following constitutional 
issues:  
 

 Stigma offences must have subjective mens rea (Villancourt +Martineau) 
 There cannot be a true crime with strict or absolute liability (Creighton + Hundal) 
 There cannot be loss of liberty as a result of absolute liability (BC Motor Vehicles + Pontes) 

 
 If there is no express language of mens rea: 
 

Is the offence a TRUE CRIME or a REGULATORY OFFENCE? 
 

A. If it is a true crime  
 If it is in the code, it is a true crime unless contrary intent, and requires 

subjective mens rea (Buzzanga) 
 or outside the code but the nature and severity of the penalty suggest true crime ex. 2+ in 

jail- SSM, or the nature of the crime is bad in itself, in the CDSA- Beaver the m/r is 
presumptively subjective 

 

4 KINDS OF SUBJECTIVE INTENT (FAULT): 

 1. Intention 

 2. Recklessnes,s 

 3. Wilful blindness 

 4. Knowledge 



1. Intent: can be direct or indirect, includes wilfulness and purpose. If the offence specifies “wilful” 

then the crown must prove it was done intentionally (Buzzanga).  

Buzzanga 

Charged with willfully promoting hatred against Francophones. Claimed they did so to combat apathy 
in the French speaking community towards fighting for a new school to be built. They’re French! 

Charged under s. 281.2(2) as “willfully promoting hatred”. 
What does wilfully mean? 

1. Only that the act be done intentionally and not accidentally. 
a. Wasn’t necessary to use the term wilfully as intentionally or recklessly, since that 

would be presumed anyway. Reasonable to assume that Parliament intended to 
limit mens rea to the intentional promotion of hatred.  

i. Reflects Parliament’s desire to balance freedom of expression w/ public order 
What does intentionally mean? 
“As a general rule, a person who foresees that a consequence is certain or substantially certain to 
result from an act which he does in order to achieve some other purpose, intends that 
consequence.” 

 Certain or substantially certain to result is different from highly probable to result. Does not 
include recklessness. 

 Intention encompasses the means as well as the overall objective. 
 
PROOF 
“If a person does an act likely to produce certain consequences it is, in general, reasonable to 
assume that the accused also foresaw the probable consequences of his act and if he, nevertheless, 
acted so as to produce those consequences, that he intended them” 

 Rebuttable by testimony/other evidence. If the accused gives testimony to the contrary and it 
seems that he might be telling the truth, this is the best evidence available on what was in his 
own mind. 

Tennant 

“Where liability is imposed on a subjective basis, what a reasonable man ought to have anticipated 
is merely evidence from which a conclusion may be drawn that the accused anticipated the same 
consequences. On the other hand, where the test is objective, what a reasonable man should have 
anticipated constitutes the basis of liability.” 

INTENT AND MOTIVE 

Lewis 

Evidence of motive is relevant as evidence – the existence of a motive makes it more likely that D in 
fact did commit the crime. 

Imrich 

Motive is never to be confused with intent and it is wholly inaccurate to say that without motive 
there can be no intent. 

Proved absence of motive is always an important fact in favour of the accused and ordinarily worth of 
note in a charge to the jury.  

 

 

 



Hibbert 

Individual forced to be an accomplice to a murder. Is common intention negated by the occurrence of 
duress?  

It would result in absurdity to absolve people of guilt for crimes committed that they were indifferent 
to. “My purpose was not to aid the robbery but to make $100”. 
Criminal code provision at issue utilizes the phrase – does or omits to do anything for the purpose of 
aiding any person to commit an offence. In the absence of reason to believe that Parliament 
intended to radically alter the common law principles governing party liability, the interpretation 
that accords with the common law would be that purpose should be understood as essentially 
synonymous with intention. 
The phrase intention in common can be interpreted as having the same unlawful purpose, or it can 
be argued that commonality requires two person’s intentions match in greater detail.  

 In this case, the former is found. 
 

1. That a person commits a criminal act does so as a result of threats of death or bodily harm 
can in some instances be relevant to the question of whether he or she possessed the mens 
rea necessary to commit the offence.  

 

2. Recklessness: the accused knows or foresees that the prescribed harm may possibly occur or 

probably occur but goes ahead and does the act, taking an unjustifiable risk of causing the harm (even if 

the desire is not for the harm to occur (Hibbert). Recklessness must also have an element of the 

subjective. (“one who sees the risk and who takes the chance”) (Sansregret) 

3. Wilful Blindness – Substitute for (4) actual knowledge, when required 

Sansregret 

Man broke into ex-gf’s home once, threatened her, history of violent behaviour. She had sex with him to calm 
him down. Subsequently contacted his parole officer. He then did it again with same consequence.  

Where wilful blindness is shown, the law presumes knowledge on the part of the accused, in this case 
knowledge that the consent had been induced by threats.  
Wilful blindness arises where a person who has become aware of the need for some inquiry declines to make 
the inquiry because he does not wish to know the truth. 

Briscoe 

Accused assisted by driving a group to the crime scene, providing a weapon, and holding the victim and telling 
her to shut up. Didn’t know the crimes would occur.  

“Wilful blindness does not define the mens rea required for particular offences. Rather, it can substitute for 
actual knowledge whenever knowledge is a component of the mens rea.”  

 Imputes knowledge to an accused whose suspicion is aroused to the point where he or she sees the 
need for further inquiries, but deliberately chooses not to make those inquiries. 

Duong 

Accused let’s friend stay at his house, knowing he might be implicated in murder but deigns not to ask him 
questions b/c he doesn’t want to know the truth—classic example of willful blindness, guilty of s.23(1) accessory 
after the fact”knowing that a person has been a party to an offence” 

Wilful blindness acts as a substitute to knowledge  even in instances where that knowledge would not have 
been available had the accused not been wilfully blind.  

 

R v Curry 1975 ONCA: no basis to suspect it was unlawful activity (the accused honestly didn’t know). 
The court looked to life history, he was uneducated ect. 



Objective Mens Rea 
 
 there is no general constitutional principle requiring subjective foresight for criminal offences (Hundal) 

 with objective mens rea, the mental fault lies in the failure to direct the mind to the risk that a reasonable person 

would have seen, it is concerned with what should have been in the mind of the accused (Creighton) 

TWO KINDS OF OBJECTIVE INTENT (FAULT) 
 
Penal Negligence: marked departure from the reasonable person standard. Less than criminal negligence, but higher 
than civil negligence 

 Careless use and storage of a firearm, dangerous driving, arson by negligence 
 
Criminal Negligence: Defined in s.219: everyone who is criminally negligent who in doing anything or in omitting to do 
anything shows wanton and reckless disregard for the lives and safety of others [and a marked departure from the 
reasonable person standard].  
 

ADH 

Accused gave birth in the toilet of a Wal-mart. Thinking the child dead, she left it in the toilet. Other rescued the baby. 
Charged under s. 218 of the Code for abandoning or exposing a child under the age of 10 years so that the child’s life or 
health is, or is likely to be, endangered.  

There is a presumption that Parliament intends true crimes to have a subjective fault element.  

 Can be easily rebutted by a contextual analysis of legislation to determine intent of Parliament.  

 Incorporates an important characteristic of the Criminal law, that the morally innocent should not be 
punished.  

 If the scope of potential liability is broad, then a subjective intent is more strongly presumed to limit liability. 
(as in s. 218) 

LANGUAGE 
1. The words abandon, expose, and wilful suggest subjective fault.  
2. Parliament easily could have said that it intended to create an objective fault offence like: 

a. Dangerous conduct. “Marked departure” is the language. For instance, dangerous driving. Makes 
sense, regulated activity, automatic and reflexive, seeks to impose a minimum uniform standard of 
care. 

b. Careless conduct – not consistent with subjective fault to use the word careless in reference to 
reasonable precautions. – careless handling of a firearm. 

c. Predicate offences – mental element required for underlying offence, but only objective foresight of 
harm flowing from it. Predicate/underlying offence has actual and serious consequences.  

d. Criminal negligence – ss. 219, 220, 221. Conduct that shows reckless or wanton disregard for the 
lives or safety of other persons. Requires a “marked and substantial departure from the conduct of a 
reasonably prudent person in circumstances in which the accused either recognized and ran an 
obvious and serious risk or, alternative, gave no thought to that risk.  

e. Duty based offence set out in 215. 215 structured entirely differently. 218 is far broader in scope, 
215 operating based on precisely detailed and circumscribed relationship forms. No reference to 
duty in s. 218. 

DISSENT – Child protection legislation. Mens rea should be related to certain consequences or circumstances. A 
particular offence may well have mental elements that are assessed subjectively and others that are assessed 
objectively.  

 Agrees with the presumption for requiring subjective intent, but must be careful. For some consequences, 
objective mens rea is a better standard.  

 A subjective standard would allow a host of parents who, for whatever reason, are not aware of their 
negligence. 

o “Common sense dictates that Parliament would not treat the lives and safety of innocent children 
with such indifference”. Other Child protection legislation has been held to a societal, not personal, 
standard of care.  

o Argue that it is duty based, similar to s. 215. Both also have lesser punishments.  



OBJECTIVE MENS REA 

Tutton – 3/3 

Convicted of manslaughter under 222 of the code for manslaughter through criminal negligence (219) causing 
the death of their five year old son by omitting to provide the necessaries of life (215). Refused to administer 
insulin injections to diabetic son for religious reasons.  

McIntyre, L’Heureux-Dube concurring –  
Objective test should be applied. “Negligence connotes the opposite of thought directed action”. What is 
therefore sought after by criminal negligence is conduct and its results. What is criminalized is not the state of 
mind, but the consequence of mindless action.  

 Disparate from recklessness, because criminal negligence is its own offence under the Code. Avoids the 
same fate expressed in Sansregret where it is stated – “recklessness, to form a part of the criminal 
mens rea, must have an element of the subjective.” 

 However, the decision must be made on a consideration of the facts existing at the time and in relation 
to the accused’s perception of those facts. Since the test is objective, the accused’s perception of the 
facts is not to be considered for the purpose of assessing malice or intention on the accused’s part 
but only to form a basis for a conclusion as to whether or not the accused’s conduct, in view of his 
person of the facts, was reasonable.  

Lamer – Concurs that an objective standard is appropriate, however believes that a generous allowance should 
be made for factors which are particular to the accused, such as youth, mental development, education. 
Constitutional challenge? Manslaughter requires knowledge of a likely risk or deliberate ignorance of such? 

DISSENT - Wilson, Dickson and La Forest concurring – 
If the expression “wanton or reckless disregard” is stressed along with the fact that this is a criminal offence, 
one might conclude that criminal negligence should be considered in regard to the individual’s awareness of the 
risk.  

 The courts approach to recklessness has implicitly rejected the view that failure to give any thought to 
whether or not there is a risk can be substituted for the mental state of recklessness. 

 The allowance of some proof of awareness being a part of the mens rea standard would have negligible 
policy impacts in terms of deterrence and social protection, while it would offer protection to those 
whose actions are inconsistent with any degree of awareness or wilful blindness.  

In Waite, the three judges advocating for a subjective standard for criminal negligence held that the appropriate 
standard was the minimal intent of awareness of the prohibited risk or wilful blindness to the risk. (not 
assumption and deliberate assumption of the risk, as held by the trial court) 

Most courts follow Gingrich and McLean as interpreting criminal negligence as an objective form of fault. 
(president of a trucking company and the driver charged when brakes failed). 

Hundal – accused, driving an overloaded dump truck, ran a red light and killed the driver of a car.  

 To insist on a subjective mental element in connection with driving offences would be to deny reality. 
o Automatic w/ little conscious thought. 

 Should not be applied in a vacuum w/ no regard to context, but, as a general rule, personal factors 
need not be taken into account.  

 Modified objective standard is appropriate for s. 249, dangerous driving.  

 “A reasonable person in similar circumstances ought to have been aware of the risk and of the 
danger involved in the conduct manifested by the accused.”  

La forest noted that this is a quasi regulatory offence and differs from the general offence of criminal 
negligence, for which he previously ruled required a subjective mens rea.  

Issues in application occur: 
R v Naglik 1993: an inexperienced uneducated young person can be acquitted because of a lowered standard… 
R v Gosset 1993: police officer held to a higher standard 



Creighton – addresses the constitutionality of objective test mens rea/unlawful act manslaughter 

Lamer w/ 3 concurring - 
Special stigma offences, which, because of the special nature of the stigma attached to a conviction 
or the available penalties, the principles of fundamental justice require a mens rea reflecting the 
particular nature of that crime.  

 For a broad range of offences outside of this relatively small group, an objective fault 
requirement is constitutionally sufficient.  

 Manslaughter is not a special stigma offence – unlawful act manslaughter involves “a fault 
requirement based on objective foreseeability of the risk of bodily harm, coupled with the 
fault requirement of the predicate unlawful act.” – satisfies the Charter. 

o For offences where a consequence forms the essence of an offence, as in the offence 
of unlawful act manslaughter, a fault element must be demonstrated beyond a 
reasonable doubt in relation to that consequence. – fault element must be 
demonstrated in relation to manslaughter. 

o For offences where a consequence forms part of the actus reus of the offence but 
where the essence of the offence is conduct inherently risky to life or limb, such 
offences are therefore presumed to involve objective foresight of the risk. Proof of 
the accused having engaged in prohibited conduct which is such that any reasonable 
person would inevitably have foreseen the risk involved will serve as a substitute for 
objective foresight.  

 Constitutionally valid only if, upon proof beyond reasonable doubt of the 
substituted element it would be unreasonable for the trier of fact not to be 
satisfied beyond a reasonable doubt of the existence of the essential 
element.  

 This applies to basically impaired driving and dangerous operation causing 
bodily harm or death.   

Objective test – An accused can only be held to the standard of a reasonable person if the accused 
was capable of attaining that standard.  

 Intoxication or impairment through drug use is not included. 

 Sudden and temporary incapacity due to exigent circumstances is not considered.  

 Must be traits which the accused could not control or otherwise manage in the 
circumstances. 

 Expected to avoid activities that are beyond one’s ability – driving w/ cataracts.  

 Frailty’s affecting applicability of the objective standard are fact dependent – for instance, 
illiteracy will affect criminal negligence in dealing with a dangerous substance identifiable by a 
label.  

 
Furthermore, the reasonable person will be invested with any enhanced foresight the accused may 
have enjoyed by virtue of his or her membership in a group with special experience or knowledge 
related to the conduct giving rise to the offence.   

Application – Injected the deceased with cocaine. Wouldn’t let anyone do the same to him, 
knowledgable of the dangerous effects of the drug. Appreciated risk of death.  

 

 

 



Mclachlin w/ 3 concurring – 
Stigma is diminished in manslaughter – there is recognition of a lack of intent, which makes it less 
stigmatized than murder. The fault requirement imposed upon the offence of manslaughter is 
proportionate to its stigma. 

 Typically, mens rea is proportionate to the consequences of the offence, yet there are 
exceptions to this rule. Because of these exceptions, it should not be elevated to a principle of 
fundamental justice.  

 Criminal law theory aspires to absolute symmetry between actus reus and mens rea.  
Accused must, on an objective standard, have an appreciation for the foreseeability of a risk of 
bodily harm or risk of death.  

1. The two are blended under the thin skull principle. The aggressor must take their victim as 
they find them. 

2. The need to deter dangerous conduct also supports the view that only bodily injury need be 
foreseeable.  

OBJECTIVE TEST – Arg. Supported also by La forest, Majority opinion. (La Forest disagrees w/ objective 
mens rea standards in general.  
The approach advocated by the CJ personalizes the objective test to the point where it devolves into a 
subjective test, eroding the minimum standard of care.  
Two concepts in the criminal law that are involved in the construction of the objective test – 

1. Crim law may properly hold people engaged in risky activities to a minimum standard of care, 
judged by what a reasonable person would have done. Posits a uniform standard for all 
persons, regardless of background, education, or psychological disposition.  

2. That the morally innocent not be punished in the context of the objective test.  
Posits that the CJ’s standard is too personalized.  
“Considerations of principle and policy dictate the maintenance of a single uniform legal standard 
of care for such offences, subject to one exception: incapacity to appreciate the nature of the risk 
which the activity in question entails.” 

 Personal characteristics not directly relevant to an element of the offence serve as excuses 
only at the point where they establish incapacity, whether it be the incapacity to appreciate 
the nature and quality of one’s conduct in the context to intentional crimes, or the 
incapacity to appreciate the risk involved in one’s conduct in the context of manslaughter 
or criminal negligence.  

The only actor oriented question is whether they have the capacity to appreciate the risk, had they 
put their mind to it.  

 In unregulated activities, common sense is usually sufficient (bar room brawl) 

 In regulated activities, there must be a basic amount of knowledge and experience before 
permission to engage in that activity will be granted (driving a car). 

 Where individuals engage in activities for which they lack sufficient capacity, they may be 
properly found to be at fault for their decision to attempt the activity w/out having 
considered the consequences.  

 Education and psychological predisposition is no excuse for criminal conduct, although may 
be important in sentencing.  

If a person has committed a manifestly dangerous act, it is reasonable, absent indications to the 
contrary, to infer that they failed to direct their mind to the risk and the need to take care. A further 
question must be asked – did the accused possess the requisite capacity to appreciate the risk. 



Beatty 

Accused charged with 3 counts of dangerous driving causing death. Killed 3 people after crossing 
midline for no apparent reason – no mechanical failure or intoxication.  

Charron (w/ 4 concurring) 
Modified objective test for establishing penal negligence. Modified in two ways from civil standard. 

1. Must be a marked departure from the civil norm in the circumstances of the case.  
2. Modified objective test cannot ignore the actual mental state of the accused. If the accused 

raises a reasonable doubt whether a reasonable person in that position would have been 
aware of the risks arising from the conduct, premise of objective fault is no longer sound and 
there must be an acquittal.  

Personal attributes such as age, experience and education are not relevant. The standard is the 
conduct of a reasonably prudent person in the circumstances.  
 
Did the conduct amount to a marked departure from the standard of care that a reasonable person 
would observe in the accused’s circumstances? 

 The court should consider the totality of the evidence, including evidence, if any, about the 
accused’s actual state of mind.  

 It is not necessary for the crown to prove that the accused had a positive state of mind 
under an objective test.  

 The presence of objective mens rea is determined by assessing the dangerous conduct as 
against the standard expected of a reasonably prudent driver.  

SCC agrees with trial judge, who found that the momentary lapse of attention that caused the 
accused to drive straight instead of turn is not sufficient to ground criminal liability.  

DISSENT – Relevant? McLachlin (2 judges concurring) –  
Argues that how the actus reus is understood should include reference to a requirement that it be a 
marked departure from the standard of a reasonable person. Majority says imputing this language 
into the actus reus is not necessary, however McLachlin says that judicial clarification is useful. 

1. The actus reus requires a marked departure from the normal manner of driving.  
2. The mens rea is generally inferred from the marked departure in the nature of driving.  
3. Evidence in a particular case may negate or cast a reasonable doubt on this inference.  

If a momentary lack of attention is all that is evidenced, then the actus reus is not made out. (Unless 
part of a larger pattern/offence) 

Fish –  
Concurs with Charron consists of the elements set out in 249. Fault element may only be inferred 
when the impugned conduct represents a marked departure from the norm, not merely when the 
vehicle was operated dangerously. 

 

 

 

 



Ignorance of the Law 

s. 19 – Ignorance of the law by a person who commits an offence is not an excuse for committing that 

offence. 

 Ignorance of a regulatory offence that hasn’t been published yet in the gazette is excused.  

Policy reasons against recognizing ignorance of the law as a defence (Jorgenson) – 

 Allowing a defence of ignorance of the law would create evidential difficulties for the courts 

 It would encourage ignorance of the law. 

 Every person could be a law unto himself 

 Ignorance of the law is blameworthy in itself.  

 

Howson 

An employee of a towing service was charged with theft when he refused to give a towed car back 
until the owner paid expenses. 

Theft occurs when someone fraudulently and without colour of right takes. Therefore, there is no 
offence if there is colour of right.  

 “If upon all of the evidence it may fairly be inferred that the accused acted under a genuine 
misconception of fact or law, there would be no offence of theft committed.” 

Docherty – Accused charged with wilfully breaching their probation order by sitting in a car while 
intoxicated.  

 “An accused cannot have wilfully breached his probation order through the commission of a 
criminal offence unless he knew that what he did constituted a criminal offence” 

Pamajewon – Charged w/ operating a bingo unlawfully, accused thought that Code didn’t apply to 
actions on reserve. Section 19 prevents mistake of law as a defence.  

 “This legal mistake should be characterized as a mistake of fact and I find it impossible to 
characterize the mistaken belief put forward here as embracing any mistake of fact”. 

Prue – Majority held that an accused’s lack of knowledge that his license had been automatically 
suspended after a driving offence was a mistake of fact. Dissent held the opposite, saying that this 
was an ignorance of the Motor Vehicle Act.  
 
MacDougall – Accused convicted under the Code of an offence and had his license revoked. Upon 
appeal his license was reinstated, but when the appeal failed he was sent another notice that his 
license had been suspended. Accused charged w/ driving without a license.  

 SCC majority found that this was a mistake of law. Prue may be distinguished, because it is 
clear that a distinction may be drawn between driving offence under the Code and a driving 
offence for enforcement of a provincial enactment.  

o Majority in Pontes criticized this precedent as being pre-Charter.  

 

 

 

 

 

 



Officially Induced Error 

Molis and Forster – Knowledge that one’s actions are contrary to the law is not a component of the 

mens rea for an offence.  

 Defence of officially induced error is a limited exception to this general rule – 

 Cancoil – established defence of officially induced error. 

 

Jorgenson 
Trusted Ontario Film Review Board official when it did not indicate that the film could be criminally 

obscene. “The OFRB is understood by the general public as the body which approves films for play in 
Onatario”. This body is the logical choice for someone to consult if seeking advice about whether a 

film can be legally shown.  

An accused is excused when the law charged under had not been published yet.  
This defence recognizes the wrongness of the action, but asserts that under the circumstances it 
should not be attributed to the actor.  
Leads to a judicial stay in proceedings.  
 
Reasonable reliance will excuse an accused but will not negative culpability.  
Extensive regulation is one reason for the justification of this excuse.  

 It will arise most often in the case of regulatory offences. 

 Equally valid for “true crimes” with a full mens rea component, however.  
 
Requires: 

1. That the error was in fact one of law or mixed fact and law. 
a. If mistake of fact was made, then this analysis is irrelevant. Distinction should be 

maintained; mistake of law should only be excused in narrowly defined 
circumstances. 

2. Demonstrate that the accused considered the legal consequence of their actions 
a. By ensuring that the accused sought advice as a consequence of considering the 

legality of the act, we ensure that the incentive for a responsible citizenry is not 
undermined.  

3. Demonstrate the advice came from an appropriate official. The official must be one whom a 
reasonable individual in the position of the accused would normally consider responsible for 
advice about the particular law in question.  

4. Plaintiff must demonstrate the advice was reasonable in the circumstances.  
a. This is typically not difficult to meet. If an appropriate official is consulted, it will be 

presumed that the advice is reasonable.  
5. Advice obtained must have been erroneous. Does not need to be demonstrated by the 

accused.  
6. Accused must demonstrate reliance on the official advice. Can be shown by proving that the 

advice was obtained before the act was committed, and that the advice was specifically 
tailored to the situation of the accused.  



Lewis 

First recognition by the SCC of defence of officially induced error. Emphasizes that objective 
reasonableness must be proven of the advice and the reliance on the advice.  

 Reasonableness will depend upon a number of factors, including: 
o Efforts made to ascertain the proper law. 
o Complexity or obscurity of the law. 
o Position of the official who gave the advice. 
o Clarity, definitiveness and reasonableness of the advice given. 

 
In this case, the accused claimed that the provincial agency inform them that it would send them a 
renewal notice 30 days prior to the registration expiry. This didn’t happen. The SCC determined that 
this reliance was not reasonable, and the accused should have done more.  

 

Mistake of law while enforcing the law. In Devereaux, an officer detained a complainant without lawful 
authority. It was no defence of law under s.19, but the court relied on s.25 which states that persons 
administering the law are justified if they act in good faith and on reasonable grounds.  
 

Should the accused always bear the burden of proving the defence on a balance of probabilities. 

When the offence is criminal, should the typical standard of proof beyond a reasonable doubt not 

apply? 



Intoxication 

DPP v Beard 1920 House of Lords common law defence of intoxication 

There are three heads of cases: 

 

1) Insanity, whether produced by drunkenness or otherwise, is a defence to the crime.  

 Intoxication has to produce a disease of the mind s.16 of the code NCRMD  

 Malcolm: severe form of alcohol withdrawal that resulted in psychosis 

 The scope of this is narrowing, it doesn’t apply to voluntary intoxication causing psychosis 

 

3) evidence of drunkenness falling short of proved incapacity does not rebut the presumption that a 

main intents the course of his acts 

 

 

George – Indigenous man assaulted and stole from a man in the amount of 22 dollars. Indigenous man 

was very drunk during the incident in question.  

 

Intoxication can render the accused incapable of forming the requisite mens rea for a specific intent 

offence. 

 

A distinction should be drawn between intention to achieve an immediate end and intention with a 

specific ulterior motive to further or achieve an illegal object. Offences which require the latter are the 

product of preconceptions and are deliberate steps taken towards an illegal end.  

 

Assault is a general intent offence, and the accused should be treated as having the requisite mens rea 

for that offence. Theft is a specific intent offence. As the accused was intoxicated such that the specific 

intent could not be mustered, he is innocent of this offence.  

 

Specific Intent Offence 
- purpose is beyond the actual action 

itself (consequence is intended) 

General Intent Offence 
-conscious doing of prohibited act 

(may not want the consequences- intend the actus reus but 

may not intend the consequences of the actus reus) 

Murder 

B&E, with intent to commit CPI 

Touching child for sexual purpose 

Theft 

Assault w/ intent to resist arrest 

Robbery 

Possession of a weapon for purpose 

dangerous to public peace 

Manslaughter 

Assault, ACBH, Agg assault 

Unlawfully causing bodily harm 

SA 

Mischief 

Pointing firearm 

Impaired driving. 

 

 

 

 

 



Daviault 
 Man charged with sexual assault of an elderly woman. The accused had, at the time of the incident, 
consumed an amount of alcohol that would render a normal person comatose, if not kill them. It is 
possible that with this level of alcohol, an individual could blackout and lose contact with reality, w/ 

no awareness of their actions and no recollection. 

In the case that an individual is so extremely intoxicated that the mental element is negated, it is 
inappropriate to hold that individual liable for a general intent offence. This would violate ss. 7 and 
11(d) of the charter. This would be so drastic and contrary to the principles of fundamental justice 
that it cannot be justified by s. 1. 
 
Given the minimum standard of fault for a general intent offence, even individuals who are 
significantly drunk will be able to form the requisite mens rea.  

 “Only those who can demonstrate that they were in such an extreme degree of intoxication 
that they were in a state akin to automatism or insanity… might expect to raise a 
reasonable doubt as to their ability to form the minimal mental element required for a 
general intent offence.” 

 The accused must raise this doubt on a balance of probabilities to be successful.  
o Can this be justified as a s. 11(d) violation? Chaulk is relied upon as precedent that it 

can be, and the majority in Daviault agrees. 
o This will only be available to the accused in rare circumstances, and expert evidence 

must be resorted to in order to establish that intoxication of the sort required was 
likely.  

Dissent –  
Believes that POFJ are not violated because the accused became voluntarily intoxicated. Sexual 
assault is not a special stigma offence. However, perpetrators of sexual assault deserve to be 
stigmatized, even if they were intoxicated when the committed the offence. Neither the stigma nor 
the sentencing options for a sexual assault charge are sufficiently substantial to make the inference of 
general intent contrary to POFJ.  

 Policy: protection of the public (shouldn’t protect more the drunker one is), the principles are 

satisfied by proof that the accused became voluntarily intoxicated. 

 suggests a new offence of dangerous intoxication 

 

Penno held that intoxication cannot be a defence to an offence in which it is an element. (care and 

control of a motor vehicle while impaired). 

Is intoxication akin to automatism a “myth”? Scientific evidence seems to indicate that this may not be a 

real state  

 

 

 

 

 

 



s. 33.1 of the Code was passed into law following Daviault. 

3 variations to the defence of intoxication following this development: 

1. Common law rule that restricts the defence to offences of specific intent. 

2. The expanded defence of extreme intoxication applies to all offences, including general intent 

offences. 

a. This requires expert evidence concerning the nature and effect of the intoxicant and 

cannot succeed unless proven on a balance of probabilities.  

b. A central question is the severity of the intoxication.  

c. Strong evidentiary foundation as to the nature, quantity and effect of the drugs in 

question following Daviault, also requires clear evidence as to when the drugs were 

consumed. 

3. S. 33.1 denies the defence of extreme intoxication to any offence of general intent that 

involves interference or threatened interference with the bodily integrity of another person, 

provided that, at the relevant time, the act was performed in a state of intoxication that 

shows a marked departure from the standard of reasonable care.  

a. A person departs markedly from the standard of reasonable care when a person in a 

state of self induced intoxication renders the person unaware of their behaviour and 

voluntarily or involuntarily interferes with the bodily integrity of another person- 33.1(2) 

 

Would 33.1 be found to violate ss. 7 and 11(d) of the Charter? If so, would it be saved under s. 1? This 

has not yet been considered by the courts.  

 It is worth noting that a s. 1 justification of a s. 7 violation has never been found.  

**note: this is a constitutional issue waiting to happen. It substitutes the mens rea to drink with the 

mens rea for assault because of guilty by proxy. Is this properly balanced against the purpose of 

protecting women and children? 

 The offence imports a negligence type standard (penal negligence) 

 It has been held as constitutional in BC, but not in other provinces. This is an issue that that 
there are different results depending on where you are tried (isn’t this the whole point of a 
unanimous code) 

 SCC has declined two opportunities to address it 
 
Capozzi: extreme drunkenness at the time of the killing, there was a plea bargain to manslaughter. 

Issues of prosecuting a case without great evidence, and there is a risk that the law is unconstitutional 

(run the risk or take the plea?)  

 This was also a case where he had a severe alcohol addition, so the Charter issue was more 
likely to come up as it was not necessarily “self-induced” 

 What about co-occurring drug abuse and mental disorder? 
 



Determining the Requisite Mens Rea  
Professor Ferguson 

 
 
 
 

 
 

No 

The Language Governs 

Is the Prescribed Mens Rea 
Unconstitutional? 

Stigma Offence 
with Objective 

Mens rea 
 

(Vaillancourt) 

True Crime with 
Strict or Absolute 

Liability 
 

(Hundal) 

Risk of Loss of 
Liberty with 

Absolute Liability 
 

(BC Motor Vehicles) 

Yes if… 

Is the offence a “True Crime” or “Regulatory Offence”? 
Prue and Baril 

True Crime Regulatory Offence 

The Mens Rea is Presumptively 
ANY SUBJECTIVE FORM OF MENS REA 

  
(Buzzanga and Desrocher) 

The Mens Rea is Presumptively 
STRICT LIABILITY 

  
(Sault Ste. Marie) 

Is there express language of mens rea?  

Statutory Provision 

Yes 



Forms of Mens Rea 
Professor Ferguson 

 
 
 
 
 
 
 
 
 
 
 

Subjective 
Forms of 
Mens Rea 

 
INTENT 

(also “wilful” or “for the 

purpose of…”) 

Desired or sought the proscribed harm (direct 
intent) or desired or sought some other end, but 

it was certain or virtually certain that the 
proscribed harm would be the result (indirect 

intent)   (Hibbert) 

KNOWLEDGE Has subjective knowledge of some fact or state of 
affairs 

 
 

RECKLESSNESS 

“involves knowledge of a danger or risk and 

persistence in a course of conduct which creates 
risk that the prohibited result will occur” 

(Sansregret) 

 
 

WILFUL BLINDNESS 

“arises where a person who has become aware 

of the need for some inquiry declines to make 
that inquiry because he does not wish to know 

the truth.”   (Sansregret) 

IF THE STATUTE IS SILENT, THE MENS REA FOR A TRUE CRIME IS SATISFIED BY ANY 

OF THE ABOVE (BUZZANGA AND DESROCHER) 
----------------------------------------------------------------------------------------------- 
IF THE CRIME IS A “STIGMA OFFENCE”, THE MENS REA CANNOT BE BELOW THIS 

LINE (VAILLANCOURT; MARTINEAU; FINTA) 
 
 
 
 
 
 
 
 

 
 

Objective 
Forms of 
Mens Rea 

 
 

CRIMINAL NEGLIGENCE 

A marked and substantial departure from the 
conduct of a reasonable person which shows 
wanton and reckless disregard for the lives or 

safety of others.   (Tutton and Waite) 
 

 
PENAL NEGLIGENCE 

A marked departure from the conduct of a 
reasonable person.   (Hundal) 

 
“TRUE CRIMES” CANNOT HAVE A MENS REA BELOW THIS LINE. (HUNDAL) 

STRICT LIABILITY 
(if the statute is silent, this is 

the default mens rea for a 
regulatory offence )  
(Sault Ste. Marie) 

 

Once the Crown proves actus reus beyond a 
reasonable doubt, the accused can advance a 

due diligence defence 
 

ABSOLUTE LIABILITY 
(not permitted when the 
punishment involves a 

potential loss of liberty)  
(BC Motor Vehicles) 

Once the Crown proves actus reus beyond a 
reasonable doubt, liability attaches.  No defence 

based on an absence of mens rea. 
 

 



Mental Disorder 

Not a justification, exemption from criminal responsibility (Swain) 

Swain Majority: Lamer 
Who can raise the issue of mental disorder? 

1. The crown cannot raise evidence of insanity against the accused’s wishes during the trial, as 
this would interfere with the accused’s common law right to conduct his or her own defence.  

2. However, in circumstances where the accused’s own evidence tends to put his or her 
mental capacity for criminal intent into question, the Crown will be entitled to put forward 
its own evidence of insanity and the judge will be entitled to charge the jury on s. 16. 

a. Serves two purposes – 
i. Avoids unfair treatment of the accused, and mantains the integrity of the CJS 

ii. Protects the public from potentially dangerous people requiring 
hospitalization.  

iii. Not inconsistent with the accused’s right to run their own defence, as the 
issue has been raised by the accused.  

3. The Crown can raise evidence of insanity after a verdict of guilty has been reached. This will 
not affect the ability for the defendant to run their own defence. 

 
The accused can give evidence supporting a defence of insanity at any time. 

Wilson, DISSENT – 
Allowing the Crown to give evidence about the potential insanity of the accused during the course of 
the trial infringes on the right of the accused to run their own defence, even if the permission is 
conditional. It also cannot satisfy the minimal impairment requirement under s. 1, as it is not the least 
intrusive means of accomplishing the govts. Objective.  
 
Moreover, believes that this would infringe upon the equality rights of the mentally disabled under s. 
15. 
 
In Wilson’s opinion, the Crown should only be able to give evidence as to insanity of the accused at 
the conclusion of the trial.  

 

 

s.16 (1) No person is criminally responsible for an act committed or an omission made 
while suffering from a mental disorder that rendered the person incapable of 
appreciating the nature and quality of the act/omission or of knowing it was wrong 
 
(2) Every person is presumed not to suffer from a mental disorder so as to be exempt 
from criminal responsibility by virtue of subsection (1), until the contrary is proved on 
a balance of probabilities 
 
(3) The burden of proof is on the party that raises the issue 
 

 

 

 

 



Chaulk 
Burden of Proof. 

s. 16(4) states that everyone shall, until the contrary is proven, be presumed to be and to have been 
sane. Is this in violation of s. 11(d)? 

It is a violation of 11(d). – Lamer + 3 others 
1. The fact of insanity precludes a verdict of guilty.  
2. 16(4) allows a factor essential to guilt to be presumed, rather than proven by the Crown 

beyond a reasonable doubt.  
3. It requires the accused to disprove sanity on a balance of probabilities, and therefore could 

permit a conviction in spite of a reasonable doubt as to the guilt of the accused. 
 
16(4) is justified under s. 1 

1. The objective of the crown is to avoid placing an impossible burden of proof on the crown, in 
order to secure the conviction of the guilty.  

2. This object is sufficiently important to be upheld under the Oakes test, and proportional 
under s. 1. 

Dissent – Mclachlin + 2 others 
1. Rather than viewing s. 16 as negating an element of an offence, prefers to view it as 

representing the notion that criminal responsibility and punishment is morally and legally 
justifiable only for those who have the capacity to reason and thus to choose right from 
wrong.  

16(4) only relieves the Crown from having to prove sanity. They must still prove the actus reus and 
mens rea, and the absence of exculpatory defences, beyond a reasonable doubt.  

Wilson - If the government passed 16(4) in order to prevent sane people from pleading insanity, the 
government would have to show under the Oakes test that this was a “real social problem”, that sane 
people were escaping criminal liability on tenuous insanity pleas.  
 
There is no evidence to show that a purely evidentiary burden was insufficient to achieving the 
government’s objective. In America, where a purely evidentiary burden is abided by, there is no real 
social problem of this happening.  

 As stated by the American Psychiatric Association, “While philosophically important for the 
criminal law, the insanity defence is empirically unimportant”. 

s. 1 of the Oakes test is not met.  

 

 

 

 

If not met, argue reduction from specific to general intent as a result of incapacity. 

 

 

 

 

 

 

 

 



MENTAL DISORDER AS A DEFENCE 

 

S. 16 of the Code:  

1. No person is criminally responsible for an act committed or an omission made while suffering 

from a mental disorder that rendered the person incapable of appreciating the nature and 

quality of the act or omission or of knowing that it was wrong.  

2. Every person is presumed not to suffer from a mental disorder so as to be exempt from criminal 

responsibility by virtue of subsection (1), until the contrary is proved on the balance of 

probabilities.  

3. The burden of proof that an accused was suffering from a mental disorder so as to be exempt 

from criminal responsibility is on the party that raises the issue. 

Mental disorder is defined in s. 2 as a disease of the mind.  

 

DISEASE OF THE MIND 

Simpson – 

The question of whether an accused suffers from a mental disorder, or a disease of the mind, is to 

consider a legal, not a strictly medical, concept.  

 The term disease of the mind is a legal concept, although it includes a medical component, 

and what is meant by that term is a question of law for the judge. 

 It is the function of medical professionals to describe what the state of the accused’s mind was, 

while it is for the judge to decide whether the accused was suffering from a disease of the mind.  

 The concept disease of the mind is capable of evolving with advancing medical knowledge. 

 While a mental disorder is a necessary prerequisite for the defence, it will not be successful 

unless it exists to the extent that it rendered the accused incapable of appreciating the nature 

and quality of the act or that it is wrong. 

 Debate as to whether personality disorders can constitute a disease of the mind, with this case 

rendering in the affirmative.  

 

Cooper – 

Classification by the medical community can be seen as arbitrary and subjective. The law has 

recognized a number of conditions as constituting a disease of the mind which the medical community 

likely would not – 

 Report of the Royal Commission on Capital Punishment - Schizophrenia, Epilepsy, Cerebral 

tumour, Schizophrenia, Manic depressive psychoses, Organic disease of the brain, Neurasthesia, 

anxiety states and hysteria, and psychopathic personality. 

 Hardening of the arteries (Kemp) 

 Psychomotor epilepsy (O’Brien) 

As a matter of practice, a psychiatrist can be asked directly whether or not the condition in question 

constitutes a disease of the mind.  

There is no reason to give a narrow or limited interpretation to the term disease of the mind.  

“In a legal sense ‘disease of the mind’ embraces any illness, disorder or abnormal condition that 

impairs the human mind and its functioning, excluding however, self induced states caused by alcohol 

or drugs, as well as transitory mental states such as hysteria or concussion.” 

 



APPRECIATING THE NATURE AND QUALITY OF THE ACT 

Cooper – 

“Was the accused person deprived of the mental capacity to foresee and measure the consequences of 

the act?” 

 Simpson – This does not extend to one who has the necessary understanding of the nature, 

character and consequences of the act but merely lacks appropriate feelings for the victim or 

lacks feelings of remorse or guilt for what he has done. 

 Abbey – Accused suffered from hypomania. While he appreciated that he was trafficking cocaine 

and knew that it was wrong, he was under the impression that he wouldn’t be punished. His 

judgement was impaired by delusions. No need to have capacity to foresee penal 

consequences of the action.  

o Irresistible impulse may be a symptom or manifestation of disease of the mind, but does 

not mitigate or diminish responsibility by itself.  

 Could change with addiction. 

 Landry – narrow definition of physical consequences of the act upheld as the requisite 

foreseeability for liability.  

 

KNOWING THAT THE ACT IS WRONG 

Chaulk - Lamer 

Children suffered from a paranoid psychosis that made them believe they had the power to rule the 

world and that killing was a necessary means to this end. They knew the law existed, but they thought it 

was irrelevant to them.  

 Accused argue that the use of the term wrong must be interpreted to mean morally wrong, not 

legally. They say that the two should not be divorced. 

 The meaning of wrong was given in Schwartz as being against the law of the land. 

o However, Dickson J dissented. 

o Parliament could have used the term unlawful if that is what they intended. 

o The French translation supports a broader interpretation of wrong than merely 

unlawful.  

o Wrong is also used in reference to whether juvenile offender should be culpable, and it 

would not be reasonable to interpret this conception of wrong in reference to 

lawfulness. 

o Wrong must mean contrary to the moral standards of reasonable men and women.  

o This interpretation would not have the effect of opening up the insanity defence to a 

greater number of accused – 

 What is illegal and what breaches society’s moral standards do not often differ. 

 Moral wrong is not to be judged by the person standards of the offender, but by 

his awareness that society regards the act as wrong. 

 Must be linked to a disease of the mind.  

Dickson’s conception of wrong in the context of mental disorder is more appropriate. Under the criminal 

law individuals are held responsible because they possess the capacity to distinguish between what is 

wrong and what is right.   

 

 



McLachlin, dissenting –  

All that should be required is that the accused was capable of knowing that the act was in some way 

wrong, whether it be illegal or immoral. This is supported by the plain language of s. 16, the 

jurisprudence surrounding the defence, the purpose and theory behind the defence, and by practical 

difficulties in determining what is morally wrong.  

 “Where morality fails, the legal sanction should not be removed as well”, considering the fact 

that these are the two frameworks that keep social conduct within the legal parameters.  

 This is especially concerning given the broad interpretation of disease of the mind that has been 

adopted by the courts.  

 A court is in no position to make determinations on questions of morality, nor should a jury be 

expected to.  

 

Oomen –  

Accused shot a woman repeatedly because he believed she was trying to kill him. 

 Although he possessed the capacity to distinguish right from wrong, his delusions led him to the 

belief that the killing was necessary and justified.  

 S. 16 refers to the ability to know that a particular act was wrong in the circumstances. They 

must possess the ability not only distinguish right from wrong, but also the ability to apply that 

knowledge in a rational way.  

o Confirmed by the wording, the act committed or omission made.  

o Affirmed by jurisprudence.  

 “The crux of the inquiry is whether the accused lacks the capacity to rationally decide whether 

the act is right or wrong and hence to make a rational choice about whether to do it or not.” 

 

Upheld in Landry, where the accused believed he was god, that his friend was Satan, and that he had no 

choice but to kill him. He was incapable of appreciating the nature of and quality of his act as a result of 

this belief.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



TEMPORARY PSYCHOSIS CAUSED BY VOLUNTARY CONSUMPTION OF DRUGS IS NOT A MENTAL 

DISORDER AND THEREFORE DOESN’T APPLY 

Bouchard-Lebrun 

The accused brutally assaulted two people while in a psychotic state caused by the voluntary 

consumption of ecstasy. He had no underlying disease of the mind, nor was he addicted.  

 Lebel J indicated that the court must assess very carefully whether the condition of the accused 

was simply temporary caused by the voluntary consumption of a drug, or whether it was a 

based on other underlying conditions and simply triggered by the consumption of a drug.  

 In consideration of this, the court should start from the general principle that temporary 

psychosis is covered by the exclusion from Cooper.  

 The accused can rebut this presumption by showing that, at the material time, he or she was 

suffering from a disease of the mind that was unrelated to the intoxication related symptoms. 

To determine this, the court should adopt the more holistic approach described by Bastarache 

in Stone. 

o These factors include the internal cause factor, the continuing danger factor and other 

policy concerns.  

o “A malfunctioning of the mind that results exclusively from self-induced intoxication 

cannot be considered a disease of the mind in the legal sense, since it is not a product 

of the individual’s inherent psychological makeup.” 

o “An accused whose mental condition at the material time can be attributed 

exclusively to a state of temporary self induced intoxication and who poses no threat 

to others is not suffering from a mental disorder for the purposes of s. 16.” 

 

Try to rebut this if there is an underlying disease, which adds in issues of compulsion or volitional 
impairment 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Winko 
Consequences of Mental Disorder Defence 

Part XX.1 of the Code requires that individuals who are found to be NCRMD be granted an absolute 
discharge unless the court or review board is able to conclude that they pose a significant risk to the 
safety of the public.  
 
Historically, NCRMD were automatically detained at the pleasure of the Lieutenant Governor in 
Council. 

1. Swain determined that automatic indefinite detention of an NCR violated the accused’s s. 7 
liberty rights. 

2. In response, Parliament instituted part XX.1 of the Code in 1991. This legislation balanced the 
twin goals of fair treatment to NCRMD and public safety, w/ a third alternative to 
conviction or acquittal. 

3. Once a finding of NCRMD is made, that individual is diverted into another stream.  
4. Any decision regarding an NCR must be in accordance w/ 672.54 

a. The court or review board conducts a hearing to decide whether the person should 
be kept in a secure institution, released on conditions, or unconditionally 
discharged.  

b. It can only order psychiatric or other treatment be carried out if the individual 
consents to that condition and the body considers it to be reasonable and necessary. 
(672.55(1)) 

c. The review board must hold a further hearing within 12 months of making any 
disposition other than an absolute discharge and further reviews must be conducted 
at least every 12 months thereafter. (672.81(1)) 

d. A further hearing must be held as soon as practicable when the restrictions on the 
liberty of the NCR are increased significantly, or upon the request of the person in 
charge of the place where the accused is detained or directed to attend. (672.81(2) 

e. The review board may review any of its dispositions at any time, on the request of the 
accused or any other party. (672.82(1)) 

f. Any party may appeal a disposition by a court or the review board to the court of 
appeal on a question of law, fact, or mixed law and fact. (672.72(1)) 

5. The NCR verdict is not a verdict that the accused poses a significant threat to society.  
6. The objective of part XX.1 is to protect society and the accused until mental health is 

restored, by treating the patient in a hospital environment.  

 

What are the realities of an NCRMD designation? Usually the accused spends more time in custody 

that they would have spent in jail had they been convicted.  

 Defence counsel will only use this defence in the most serious offences because of the civil 

liberties concerns 

 Evans: accused found guilty, consented to NCR. They subsequently determined that Mr. Evans 

did not have schizophrenia, but psychosis from drug use (which does not support an NCRMD 

designation). He spent 7 years in an institution, and eventually when they vacated the finding and 

entered a conviction, he was released because he had already served more than time. 

 
 

 

 



Mental illness may be so severe that the accused is found unfit to stand trial. S. 2 of the CC provides that  

“Unfit to stand trial” means unable on account of mental disorder to conduct a defence at any stage of the proceedings 

before a verdict is rendered or to instruct counsel to do so, and, in particular, unable on account of mental disorder to 

a) Understand the nature or object of the proceedings 

b) Understand the possible consequences of the proceedings, or 

c) Communicate with counsel.  

672.22 – An accused is presumed fit to stand trial unless the court is satisfied on the balance of probabilities that the 

accused is unfit to stand trial. 

672.23(1) Where the court has reasonable grounds, at any stage of the proceedings before a verdict is rendered, to 

believe that the accused is unfit to stand trial, the court may direct, or its own motion or on application of the accused or 

the prosecutor, that the issue of fitness of the accused be tried.  

(2) An accused or prosecutor who makes an application under subsection 1 has the burden of proof that the accused is 

unfit to stand trial.  

 

3. If fitness issue is found to be an issue: counsel shall be appointed  

 s.672.24 

4. Where issue of fitness is raised, the crown may postpone the hearing of that issue until after the crown’s case is in. If the 

accused is going to be acquitted anyways, there is no need for a fitness hearing  

 s.672.25 
5. Where the fitness issue is to be decided, it will be tried by a judge at any stage of the proceedings before the trial. Once 

the trial starts, the trier of fact decides (judge or jury)  

 s. 672.26 

6. To aid the trier of fact, the court may order a psychiatric assessment  

 ss.672.11-19 

7.  If fitness is found (declaration) the trial proceeds. But it may not be definitive, the issue can be raised 

again if there is a material change in circumstance  

 s. 673.28 
 

672.32 – A verdict of unfit to stand trial shall not prevent the accused from being tried subsequently where the accused 

becomes fit to stand trial. The burden of proof is subsequently on the party who asserts that the individual is fit to stand 

trial, and is discharged by proof on a balance of probabilities. 

 

Whittle 

s. 16 provides that persons suffering a disease of the mind in the circumstances of that provision are exempted from 
criminal liability and punishment. However, this does not excuse these persons from standing trial.  
 
s. 672.23 provides that where, at any stage of the proceedings, the court believes on reasonable grounds that the 
accused is unfit to stand trial, it may direct the trial of that issue.  

 In order to be fit to stand trial, “the accused must be capable of making rational decisions beneficial to him.” 

 This strikes a balance between the objectives of the fitness rules and the constitutional right of the accused 
to choose his own defence and to have a trial within a reasonable time.  

 

Troubling issues: many counsel express doubt about those who are declared fit. A person may choose to represent 

themselves, not uncommon to find paranoia amongst mental disorders (may fire counsel under delusion they are 

conspiring with the crown) 

 should we allow people to make these mistakes, risking wrongful conviction? 

 Issue of legal aid lawyers getting paid the same amount for taking these people on, and it takes considerably 

more time 

 

Demers found that, under s. 672.851 of the code, proceedings can be stayed indefinitely if an accused is not likely to ever 

become fit to stand trial and does not pose a significant threat to the safety of the public.  



8. If the accused is found unfit (part XX.1)  go to disposition section 

 Court may order accused to be detained in custody in a hospital 

 Accused may be discharged to the community subject to conditions (i.e. mental disorders that 

don’t warrant supervision in custody). 

 

 Court may order that the accused be subjected to mandatory treatment order 60 days in 

hospital or community where there are reasonable medical grounds to believe that treatment 

will render the caused fit. 672.56 – 62 

o Power of criminal court to compel accused to be treated 

o Right to refuse medical treatment is part of our law but criminal law trumps that rule 

in order to render accused fit to stand trial (administration of justice, practical 

efficiency) 

 Note: we have a Charter right in Canada to decline interference with body, to decline medical 

treatment, and right to informed consent. This goes against ss. 672.56-62, which essentially 

extinguishes that right  s.7 Issues of liberty 

o If a person is then convicted, they can decline treatment 

o Issues: serious side effects of some drugs 

 Disposition orders to retain in hospital or for discharge: made when an accused is found 

unfit. It must be automatically reviewed every six months. If in the hospital or in the 

community, it is twelve months s.672.81 

 

9. If accused is found unfit and is still unfit after two years, the court must have an inquiry if there 

continues to be such evidence (substantial likelihood of re-offence). If the evidence degrades to the point 

where there is no longer a chance of conviction, the court will enter an acquittal. s. 672.33 

 

 

Issues of untreatable mental disorders: should they be released or held indefinitely? 

 Gaps in the system 

 Defence would argue for release (non MD) whereas the crown would likely go s.16 MD 
 



Omissions 

1. Specific omission offences in the CC 

50 – Failing to inform police officers of plot to commit treason. 
79 – Duty to take care of explosives 
80 – Duty to take care with firearms 
129 – Omits, without reasonable excuse, to assist a public officer in the execution of his duty in 
arresting a person, after having reasonable notice that he is required to do so.  
252(1) – w/ the care, charge or control of a vehicle, vessel, or aircraft that is involved in an accident 
with 

a) Another person 
b) A vehicle, vessel or aircraft 
c) Cattle in the charge of another person 

W/ intent to escape criminal liability fails to stop, give name and address, and offer assistance.  

2. General omission offences 

180 – common nuisance – unlawful act or fails to discharge a legal duty and thereby  
a) Endangers the lives, safety, health, property or comfort of the public 
b) Obstructs the public in the exercise or enjoyment of any right that is common to all 

Canadians.  
Everyone who commits a common nuisance and thereby endangers the lives, safety or health 
of the public, or causes physical injury, is guilty of an indictable offence. 
 

219 – Everyone is criminally negligent who 
a) In doing anything, 
b) In omitting to do anything that it is his duty to do 

Shows wanton or reckless disregard for the lives and safety of other persons – For the purposes of 
this section, duty means a duty imposed by law. Definition applies in criminal neg causing death (s. 
220) or bodily harm (s. 221). 
 
Legal duties under the CC – 
215 –  

 parent/guardian to provide necessaries of life 

 Provide necessaries to spouse or common law partner. 

 Provide necessaries of life to someone under charge if person unable to provide themselves or if 
that person is unable to withdraw themselves from that charge.  

216 – Undertakes to administer surgical or medical treatment or any other lawful act that may 
endanger the life of another person is under a legal duty to use reasonable knowledge, skill and care 
in so doing.  
217 – Everyone who undertakes to do an act is under a legal duty to do it if an omission to do it may 
be dangerous to life. 
217. 1 – Everyone who undertakes or has the authority to direct how another person performs a task 
is under a legal duty to prevent bodily harm to that person, or any other person, arising from that 
task.  

s.218 Abandoning or exposing a child under 10 so that its life is or is likely to be endangered is an 
offence 

 Note: this requires proof of subjective mens rea (R v H(AD)) 
 



“Omissions to act in a particular way will give rise to criminal liability only where a duty to act arises at 

common law or is imposed by statute.” – Moore 

 Popen NBCA: Convicted accused based on common-law duty to take reasonable care when 
dealing with dangerous object (rifle). 

 Nixon 1990 BCCA: Officer in charge of police lock-up was guilty of aggravated assault on the 
basis of his breach of legal duty to provide care and protection to inmates—inmate in this case 
was assaulted by other police officers and officer in charge knew, did nothing to stop it (he had a 
duty to protect). Court held this duty arose out of common-law and statute.  

 

 

Common law offences a concern – issue with mixing civil standards of fault under the common law w/ 

criminal, and s. 9, with speaks against the application of common law offences. “Such liability should be 

limited to instances where parliament has created a statutory duty.” This is in accordance w/ s. 9.  

“The only argument would be that breach of a civil duty is an unlawful act and as such merits criminal 

sanction when it causes a result that is prohibited by the criminal law. This might have been acceptable 

in a unified jurisdiction that allowed for common law crimes, but today the case is weak”. 

 

 

 

 

Browne (s. 217) 

Girlfriend overdosed, BF knew, said “I’m going to take you to the hospital”, put her in a cab. Shortly 
after arriving at the hospital, GF was pronounced dead. Was using a taxi instead of 911 wanton and 
reckless disregard for her life under s. 219(1)? 

An undertaking is only recognized as such under the law if the undertaking is “clearly made, and 
with binding intent.”  

 Reflects the seriousness of a finding of criminal negligence.  

 Their relationship should not inform whether there was an undertaking under s. 217, only 
whether there was reckless and wanton disregard.  

I’ll take you to the hospital does not meet the requisite standard for an undertaking under s. 217.  
 
Furthermore, question of causality – if he had called 911, would she have survived? 

Thornton 

Accused tried to donate blood despite being HIV positive and holding knowledge that this was 
dangerous. Did he violate s. 180 of the criminal code by ignoring his duty under s. 216 

Legal duty and duty imposed by law in ss. 180 and 219 refer both to common law and statutory 
duties.  
In reference to tort law, - “the common law duty to refrain from conduct which it is reasonably 
foreseeable could cause serious harm to other persons is a legal duty within the meaning that term in 
s. 180 (2).” 
S. 180 does not require actual harm to have incurred, enough to simply endanger  

SCC upheld judgement, however did not refer to common law duty. Remains unclear.  



 

Status offences eliminated – offensive to requirement of voluntariness for actus reus. In lieu of pure 

status offences, Parliament has instituted other offenses for participating in certain groups.  

83.18 – participation in a terrorist organization 

467.11 (1) – participation in activities of criminal organization.   

Circumstances may be imposed by Parliament for the commission of the offence. They are as much a 

part of the actus reus as the element of voluntary conduct, and failure by the crown to prove such 

circumstances will lead to acquittal on the charge. (Assault, only illegal when there is no consent). 

 

 

 

 

Mabior 

Sex without consent is sexual assault under s. 265.  

 Cuerrier – failure to advise a partner of one’s HIV status may constitute fraud vitiating 
consent.  

 Test boils down to two elements – 
o Dishonest act – falsehoods or failure to disclose 
o Deprivation – denying knowledge that would have caused the other party to refuse 

sexual relations that exposed them to significant risk of serious bodily harm. 

 Two criticisms of the test – 
o Uncertain – What constitutes significant risk and serious bodily harm? A person 

should be able to know whether they face criminal sanctions for an act.  
o Overbreadth – Danger of an overbroad interpretation.  

 The Cuerrier test is valid, although difficult to apply. – circumscribed by delineation of 
definitions given above.  

o Where there is a realistic possibility of transmission of HIV, a significant risk of 
serious bodily harm is established.  

o Significant risk of serious bodily harm cannot mean any risk, however small. 
o The more serious the nature of the harm, the lower the probability of transmission 

need be to amount to a significant risk of serious bodily harm.  
o Protects the Charter values of equality and autonomy enshrined in the Charter.  

 
In this case, the accused had a low viral count and a condom was used. There was not a realistic 
possibility of HIV being transferred.  



Provocation 

Provocation is a partial defence to the offence of murder only. It has the effect of reducing murder to 

manslaughter.  

Murder has a mandatory minimum life sentence, whereas manslaughter has no minimum sentence, 

although also punishable by a life sentence.  

Codified in s. 232 of the Code –  

1. Culpable homicide that otherwise would be murder may be reduced to manslaughter if the 

person who committed it did so in the heat of passion caused by sudden provocation. 

2. A wrongful act or insult that is of such as nature as to be sufficient to deprive the ordinary 

person of the power of self control is provocation if the accused acted on it on the sudden and 

before there was time for his passion to cool. 

3. The questions of whether a particular wrongful act or insult amounted to provocation and 

whether the accused was deprived of the power of self control by the provocation are questions 

of fact; however, no one shall be deemed to have given provocation to another for doing 

anything that he had a legal right to do, or by doing anything that the accused incited him to do 

in order to provide for a defence of provocation.  

Requires an air of reality to the claim of provocation before the defence is left with the jury. If an air of 

reality is established the Crown must disprove the existence of provocation beyond a reasonable doubt.  

 

Three main criticisms of the defence: 

1. Privileges the emotion of anger as a potentially excusatory factor while not recognizing other 

intense emotions (such as compassion or mercy). 

a. Grant, Chunn and Boyle, The Law of Homicide 

i. There is no defence where the emotion is compassion. There is not even a 

partial defence for euthanasia. If the accused is moved by pity but not rage, they 

are still held guilty.  

ii. Necessity and duress are not considered a defence to murder.  

iii. “If provocation is a compassionate response to human frailty, why is rage the 

privileged emotion?” 

2. Questions the defence’s acceptance that the loss of self control and sudden violence is an 

expected response to certain forms of affront. 

a. Berger, Emotions and the Veil of Voluntarism 

i. Are these emotional responses ones that we want the law to recognize as 

legitimate or even tolerable? 

ii. An evaluative view of human nature, which believes that emotions involve 

reflection or thought and that emotions can be wrong, require us to consider 

whether we accept the bases for this emotion. Do we accept that homophobia 

is appropriate? Do we accept that anger leading to violence is less morally 

culpable because it was caused by a woman’s insult? 

iii. The criminal law should support the ideals of diversity, antisubordination, and 

equality. Norms inconsistent with these principles are not tolerable in our legal 

culture. 

iv. These principles are in accordance with the Canadian mandate to develop laws 

in accordance with Charter valued, which privileges these principles.  



3. The defence supports dangerous patterns of male violence against women and remains very 

much informed by the criminal law’s historical protection of male norms of honour and offence. 

a. Horder, Provocation and Responsibility 

b. Does provocation, under the cover of an alleged compassion for human infirmity, simply 

reinforce the conditions under which men are perceived and perceive themselves as 

natural aggressors, and in particular women’s natural aggressors?  

i. The vast majority of killers are male.  

ii. The use of the provocation defence is dominated by men, for whom the use of 

violence to secure a women’s unconditional, unjudgmental attentive 

acceptance is all too commonly regarded as natural or understandable, perhaps 

even appropriate.  

iii. One study questioned battered women and found that 45% said that violent 

episodes were prompted possessiveness or jealousy, 15% were prompted by 

expectations around domestic work. For 15%, the last or worst instance of 

violence was prompted by an attempt by them to leave. 

iv. From a feminist perspective, the existence of provocation as a defence which 

mitigates liability reinforces in the law the acceptance that there is something 

natural about men’s violence against women.  

 

Hill – Dickson, majority (Lamer dissented that the trial judge’s directions likely left the jury misinformed 

about considering age of the accused). Majority believed trial judge’s instruction was appropriate. 

1. Would an ordinary person be deprived of self-control by the act or insult? 

a. Objective standard 

2. Did the accused act in response to the provocative acts? 

a. Like any question of fact, determined from the surrounding facts. 

3. Was the accused’s response sudden and before there was time for their passion to cool? 

a. Again, this is a question of fact. 

Is it necessary or appropriate to consider the age and sex of the accused in consideration of the 

reasonableness of the incident as a source of provocation? 

 The general purpose of the objective standard is to avoid the injustice of a man being entitled to 

rely on his exceptional excitability, ill temper, or drunkenness. 

 There is widespread agreement that the ordinary or reasonable person has a normal 

temperament and level of self-control. The ordinary person is not drunk or excitable.  

 The collective good sense of the jury will lead them to ascribe certain characteristics to the 

ordinary person. Features such as sex, age or race do not detract from a person’s 

characterization as ordinary.  

o Characteristics like sex or race will only be relevant if the provocation relates to that 

characteristic.  

o It is fair to conclude that age will be a relevant consideration when dealing with a young 

accused person.  

 However, it is not necessary that a judge inform the jury of these facts; they will naturally and 

properly impute these characteristics themselves.  

Wilson, Dissent – The young age of a person should absolutely be considered as a special factor in a 

provocation analysis. The law does not attribute to youth the same degree of responsibility as adults. 



Thibbert – Cory, Majority – Was there an air of reality to the defence of provocation? 

A trial judge should present the defence of provocation to the jury if there is some evidence to suggest 

that the wrongful act would have caused an ordinary person to be deprived of self-control, and, 

secondly, there is evidence that the accused was actually deprived of their self control by the act or 

insult.  

 If there is any evidence upon which a reasonable jury properly instructed and acting judicially 

could find that there had been provocation, the defence must be put to the jury.  

o The trial judge should not weigh the sufficiency of the evidence.  

THE OBJECTIVE ELEMENT: How ordinary is the reasonable person? 

“The ‘ordinary person’ must be of the same age, and sex, and share with the accused such other 

factors as would give the act or insult in question a special significance and have experienced the 

same series of acts or insults as those experienced by the accused.” 

It is proper for the jury to consider the background of the relationship between the deceased and the 

accused, including earlier insults which culminated in the final provocative actions or words.  

 Past events are necessary to disclose the nature, depth, and quality of the insult or act. 

THE SUBJECTIVE ELEMENT  

Sudden provocation means that “the wrongful act or insult must strike upon a mind unprepared for it, 

that it must make an unexpected impact that takes the understanding by surprise and sets the passions 

aflame.” The history of the relationship between the accused and the deceased should be taken into 

consideration.  

WAS THE PROVOCATION AN ACT THAT THE DECEASED HAD A LEGAL RIGHT TO DO? 

The phrase legal right has been defined as meaning “a right which is sanctioned by law as distinct from 

something which a person may do without incurring legal liability.” E.g. insulting someone is not 

something one has a legal right to do. 

1. The man had been without sleep for 34 hours, and the deceased taunted the accused by not 

letting him have a private conversation with his wife which was vitally important to him. An 

ordinary man would have been provoked so as to lose their power of self-control.  

2. The confrontation with the deceased was unexpected. This is essential. This is evidence that a 

jury could find on this element.  

3. The accused can’t be said to have been acting in self defence; he thought the gun wasn’t loaded, 

for one. He also continued to advance upon the accused.  

 

MAJOR, DISSENTING –  

No evidence of a wrongful act or insult sufficient to deprive an ordinary person of the power of self-

control.  

 It would be improper to require victims to respond in a certain way when faced with armed, 

threatening individuals.  

 The appellant had control of the only weapon in this scenario.  

 That the deceased had a relationship with the wife is not a wrongful act sufficient to cause an 

ordinary person to lose self control.  

 The accused possessed not right to speak with his wife when she had refused several times. 

The appeal would also fail on the subjective test –  

 It was not unexpected that the deceased would be with the wife of the accused. There was no 

element of suddenness.  



Provocation and Intent 

 

Campbell – Provocation is not available as a defence to attempted murder.  

Provocation reduces murder to manslaughter notwithstanding the existence of an intent to kill, it does 

not negative the intent to murder.  

 Absence of provocation is not part of the actus reus of murder in the sense that absence of 

consent is part of the actus reus of rape. 

 That being said, in some cases the provocation of the accused may create a reasonable doubt in 

the mind of the jury whether the accused had the requisite intent to commit murder. 

o Thus, provocation may be a relevant item of evidence in a case involving attempted 

murder. 

 

Cameron – Accused argues that, as murder is a special stigma offence which requires a subjective mens 

rea standard, provocation being premised on an objective standard is unconstitutional.  

 This argument misconceives the effect of s. 232. Does not detract from the fault requirement for 

murder, but serves as a partial excuse. 

2 – For constitutional purposes, there should be no distinction between a statutory provision which 

imposes liability for murder and a statutory provision which limits the availability of a defence to murder 

on an objective basis. Therefore, violates ss. 7 and 11(d). 

 No, the defence provides a partial excuse despite the existence of a constitutionally required 

level of fault. It serves a valid societal purpose and cannot be said to be contrary to the 

principles of fundamental justice. This doesn’t place any onus on the accused to disprove 

anything. 

 

Parent – Accused shot his ex-wife for saying that she knew she would wipe him out financially. 

The judge explained the defence in such a way that it could have misinformed the jury that there exists a 

mitigating defence of anger. Intense anger alone is insufficient for manslaughter. The requirements for 

the defence of provocation are much more fulsome, as set out in Thibert.  

 

CULTURE AND PROVOCATION 

 

Nahar, BCCA – Man stabbed his wife to death and argued provocation. His wife had acted in a manner 

completely at odds with the culture and traditions of the Sikh community in which they were raised.  

 “It appears to be accepted that… the ordinary person must have been one who shared Mr. 

Nahar’s cultural background so that the implications of his being a Sikh, and having been raised 

in the Sikh tradition, were to be taken into account in measuring the gravity of the insult which 

is said to have caused him to stab his wife.” 

 It was, however, open to the lower court to decide how it did, that the ordinary man would not 

have lost self control.  

 

 

 

 



Humaid – Judge instructed the jury that the appellant’s racial and cultural background were irrelevant to 

the ordinary man element of the defence.  

 The accused said that he took his wife’s admission that she was taking birth control as an 

admission of infidelity.  

 Evidence was submitted that such ad admission would be regarded in muslim culture and 

religion as a serious blow to the honour of the family. 

 The expert evidence to this point cannot assist the accused, as there is no evidence that the 

appellant shared the religious and cultural beliefs attributed to muslims in general.  

o No evidence can be found that the accused shared these religious beliefs.  

 Furthermore, provocation requires the loss of control by the accused. Acting out of a mere 

sense of retribution would not be sufficient to meet that element required by the defence.  

Thibbert’s precedent would render religious and cultural beliefs relevant if they give a special 

significance to the acts or insult said to have constituted the provocation.  

 If the provocative insult demeans or otherwise targets the religious or cultural beliefs of the 

accused, then those beliefs must be factored into the analysis.  

 In this case, however, they beliefs are not the target of the alleged insult.  

o They are said to render the words spoken more insulting. 

o However, they are premised on the notion that women are inferior to men and that 

violence against women in some circumstances is accepted, fi not encouraged. These 

beliefs are antithetical to fundamental Canadian values, including gender equality. It is 

arguable that as a matter of criminal law policy, the “ordinary person” cannot be fixed 

with beliefs that are irreconcilable with fundamental Canadian values.  

 

HOMOCIDE: A GENDERED CRIME 

Homocide is not a gender neutral crime, and therefore provocation is not really a gender neutral 

defence. 

 Relative to their involvement as offenders, women are disproportionately drastically 

overrepresented as victims of homicide. Women are 3X more likely to be victims than they are 

to be offenders, where men are more likely to be offenders than victims. – Crawford and 

Gartner, Women Killing. 

 98% of female homicide victims were killed by men, whereas only 17% of men were killed by 

women. Women killing. 

 Women Killing concluded that male preoccupation with proprietary control and sexual 

ownership usually underpins homicides with female victims and male perpetrators.  

 In the minority of cases where women kill men they know well, the homicide is usually 

motivated by attempts at self preservation in situations of prior abuse by the male victim.  

Is referring to the victim’s act as wrongful victim blaming? If it can be argued that the victim was 

unrespectful, unfaithful, negligent in her wifely duties, then provocation can be accepted.  

 

Oxford English dictionary definition of insult has been adopted in Canadian cases – “an act, or the 

action, of attacking or assailing; an open and sudden attack or assault without formal preparations; 

injuriously contemptuous speech or behaviour; scornful utterance or action intended to wound self 

respect; an affront; indignity.” – Thibbert.  

 



Grant, Chunn, and Boyle – The law of Homicide. 

It has been held that laughter does not qualify as a wrongful act or insult. 

There is something offensive about the implication of just desserts. The offensiveness becomes even more 

acute where it is a defence used by men to justify the killing of women as a form of control.  

 

Provocation can be seen as mitigating criminal responsibility for the most common pattern of lethal male 

violence against women. Is it justifiable to diminish criminal culpability for a pattern of male behaviour which, 

though far from unusual, is nonetheless indicative of a deep-seated social problem? 

 

Critics contend that acting in the heat of the moment reflects a male standard of behaviour that can not 

accommodate the realities of women who respond with violence to abuse. 

 Movie vs. snapshot analogy 

o Man always beats wife after looking at porn. She sees him looking at porn and kills him. Is 

provocation available? 

 Battered wife issues – Appears to be premeditated, but can provocation not be seen as the 

accumulation of years of physical and emotional abuse? 

Tran – SCC held that the wife’s separation from the accused and her new intimate relationship could in no 

way be construed as a wrongful act, nor could it be construed as an insult (i.e. something done in an 

arrogant, scornful, contemptuous manner designed to demean the recipient.) 

 Furthermore, the allegedly provocative act was not sudden. The accused wen to the apartment 

suspecting that his wife was in a new relationship.  

 The test must reflect contemporary social norms. This includes society’s changed views regarding the 

nature of marital relationships and the present reality that a high percentage of them end in 

separation.  

 The inconsistency of applying a reasonable person standard to culpable homicide is reconciled by 

understanding that this is merely a partial defence. However, the phrase ordinary person is more 

appropriate. 

 The ordinary person must be informed by contemporary values, including fundamental values 

provided for in the charter of rights and freedoms. For example, homophobia would not be an 

appropriate characteristic to impute to the ordinary person.  

 There is a fine line between contextualizing the ordinary person standard and individualizing the 

standard. E.g. it would be appropriate to inform that the accused was wrongfully fired by the 

deceased, but it would not be appropriate to inform about the particular feelings about the 

deceased held by the accused.  

Mauryan – A properly instructed jury could not conclude that an ordinary person would be deprived of self 

control when scolded about their level of education to such a degree that they would stab the person 45 

times in a rage. This has no air of reality.  

 Should the accused’s immigrant status and circumstances have been excluded from the ordinary 

person test? They do not violate equality norms in the same way the cultural beliefs in Tran did, 

therefore they should not be excluded.  

 Does Mauryan imply a consideration of proportionality? Carpenter held that there is not.  

o L.(D.) suggests that this may be good thing. To grant partial justification to an individual who 

is provoked and punches someone is one thing – to grant partial justification to a partial 

justification may be over generous, over forgiving, and disproportionate. 

o There has been no acceptance of a proportionality requirement by the SCC.  However, critics 

of provocation would likely favor inclusion of a soft proportionality consideration.  



SELF DEFENCE 

34. (1) A person is not guilty of an offence if 
(a) They believe on reasonable grounds that force is being used against them or another 
person or that a threat of force is being made against them or another person; 
(b) The act that constitutes the offence is committed for the purpose of defending or protecting 
themselves or the other person from that use or threat of force; and 
(c) The act committed is reasonable in the circumstances. 

(2) In determining whether the act committed is reasonable in the circumstances, the court shall 
consider the relevant circumstances of the person, the other parties and the act, including, but not 
limited to, the following factors: 

(a) The nature of the force or threat; 
(b) The extent to which the use of force was imminent and whether there were other means 
available to respond to the potential use of force; 
(c) The person’s role in the incident; 
(d) Whether any party to the incident used or threatened to use a weapon; 
(e) The size, age, gender and physical capabilities of the parties to the incident; 
(f) The nature, duration and history of any relationship between the parties to the incident, 
including any prior use or threat of force and the nature of that force or threat; 
(f.1) any history of interaction or communication between the parties to the incident; 
(g) The nature and proportionality of the person’s response to the use or threat of force; and 
(h) Whether the act committed was in response to a use or threat of force that the person 
knew was lawful. 

(3) Subsection (1) does not apply if the force is used or threatened by another person for the purpose 
of doing something that they are required or authorized by law to do in the administration or 
enforcement of the law, unless the person who commits the act that constitutes the offence believes 
on reasonable grounds that the other person is acting unlawfully. 

 The new provision does not distinguish between provoked and unprovoked attacks, accused 
who intended to cause GBH or not, and those who act in self defence and those who act in 
defence of others.  

 Broadens: doesn’t have to protect only against assault, can be another “offence” 

 There is no more language of justification or excuse 
 
DUTY TO RETREAT - Druken, Newfoundland and Labrador Court of Appeal – “Failure to flee or retreat 
will be relevant only to the extent that it may raise a reasonable doubt regarding whether the accused 
reasonably apprehended a risk of death or grievous bodily harm, and reasonably believed killing the 
victim was the only way to preserve [themselves] from harm.”   
However, there are cases from the British Columbia Court of Appeal that suggest a more absolute rule 
that one is never required to flee from one’s own home to escape an assault in order to claim self-
defence. (Jack, Poulx) 
 
Intoxication – Reilly – “A reasonable man is a man in full possession of his faculties. In contrast, a drunken 
man is one whose ability to reason and to perceive are diminished by the alcohol he has consumed.” This is 
not to say that a drunken man cannot hold a reasonable belief or apprehension; however, when he does so, 
it is in spite of intoxication.  
 
 



Consensual fist fight? – Paice – Self defence is not available to either combatant in a consensual fist fight, 
because neither could be heard to say that he has been the innocent victim of an unprovoked assault when 
he has consented to the fight. “When a person willingly engages in mutual combat, he cannot later say that 
he did not provoke the assault.” 
 
Excessive force in self defence – diminish a charge of murder to manslaughter?  
Faid – “Where a killing has resulted from the excessive use of force in self-defence the accused loses the 
justification provided under s. 34. There is no partial justification open under the section… [however] unless it 
is shown that the killing was accompanied by the intent required under s. 212(a) of the Code, it remains a 
killing without intent, in other words manslaughter.” 
 

Cinous 

Accused heard rumors that the deceased and the third party intended to kill him. They behaved 
suspiciously on the night in question. The accused believed that the victim put latex gloves on in order to 
commit the murder, and so the accused shot him in the back of the head.  

The air of reality test must be applied to each element of the defence, subjective and objective. Could a 
jury possibly come to the conclusion that this defence is applicable based on the evidence presented?  

 Credibility is not to be considered in an air of reality analysis, but instead “whether, if the jury 
were to accept the construction of the evidence most favourable to the accused’s position, the 
requisite inferences could reasonably be drawn.” 

 
1. The existence of an unlawful assault 

a. There is an air of reality to this element. 
2. A reasonable apprehension of death or grevious bodily harm. 

a. There is an air of reality to this element – goes hand in hand with the first element.  
3. A reasonable belief that it is not possible to preserve oneself from harm except by killing the 

adversary.  
a. There is an air of reality to the accused having held a subjective belief, but it would not be 

a reasonable belief.  
b. The test requires that no reasonable alternative to killing exist – could have called the 

police, stayed in the gas station, fled.   
Each of these must be proven on a subjective basis, but also must be objectively reasonable – even the 
first element.  

Concurring judgement by Binnie – To recognize this defence in these circumstances would be antithetical 
to public order, and counter to the intention of Parliament.  

Kong – “The accused may be mistaken about the nature and extent of force necessary for self defence 
provided the mistake was reasonable in the circumstances.” 

s. 37 afforded protection to anyone who used force to protect themselves or anyone under their 
protection, so long as it was no more force than necessary. Anyone under their protection was determined 
to mean “in its broadest sense, anyone who requires protection which the accused may be able to 
provide” (Webers) Believed to serve a gap filling role, potentially for an accused who responded with force 
having provoked an assault, or where an accused intended to cause gbh despite not apprehending gbh. 

 
 
 

 
 
 
 



SELF DEFENCE AND DOMESTIC VIOLENCE 
 

Lavallee – Deceased was an abusive spouse. Gave his girlfriend his gun, and told her that either she 
would kill him or he would get her. He turned around to leave, and she pointed the gun above his head, 
fired, and killed him.  

 Was there a reasonable apprehension of death or grievous bodily harm, and was it necessary to 
use deadly force to prevent that harm? 

 The reasonable standard is considered in terms of whether the apprehension was reasonable 
based on reasonable and probable grounds. The accused may still be found to have acted in self-
defence even if he was mistaken in his perception.  

 In the context of a paradigmatic one-time barroom brawl between men of equal size and 
strength, it makes sense to require that a threat be imminent before saying that it is reasonably 
apprehended.  

 If a man were to threaten another without context and then turn around and walk 
away, this would not reasonably be sufficient to prove reasonable apprehension of 
harm.  

 Expert testimony can cast doubt on the assumption that an apprehension of harm is only 
reasonable if it has a degree of imminence to it.  

 The Walker Cycle theory of violence states that there are three distinct phases associated with a 
recurring battering cycle – 

1. Tension building – gradual escalation of tension. Man expresses discontent and hostility, 
while the woman uses general anger reduction tactics. Eventually, the hostility reaches 
a level that she retreats, at which point the acute incident becomes inevitable without 
intervention. Sometimes, she can predict that the incident will imminently occur.  

2. The acute battering incident – A barrage of verbal and physical abuse is unleashed. 
There is a sharp physiological reduction in tension.  

3. Love contrition – The abuser will show remorse and kindness. This provides positive 
reinforcement to stay in the relationship.  

 A battered woman is defined as someone who has gone through this cycle at least twice.  
The mental state of a battered woman at the moment she pulled the trigger cannot be understood 
except in terms of the cumulative effect of months or years of brutality.  

 This led to a feeling of escalating terror on behalf of the accused upon being threatened. 

 This also led to a degree of predictability based upon prior abuse. It is up to the jury to decide 
whether the accused was able to predict the degree and nature of the harm which was 
allegedly precipitating.  

o Expert testimony can assist the jury in making this determination; without such 
evidence, it is unlikely that a court would find a reasonable apprehension of GBH was 
possessed, on the facts.  

 If the law were to require a battered woman to wait until the knife was raise and harm was truly 
imminent, it is evident from that couples history and social evidence that this would result in the 
battered woman only being harmed, and such a standard would be tantamount to “murder by 
installment.” 

 
 
 
 
 



LACK OF ALTERNATIVES –  
A battered woman literally feels trapped and unable to leave.  

 “There were steel fences in her mind which create for her an incredible barrier psychologically 
that prevented her from moving out.” 

 Environmental factors may also impair the woman’s ability to leave – lack of job skills, children 
to care for, fear of retaliation, etc.  

 Moreover, the law traditionally does not require a person to retreat from their home. 
The question ultimately is not whether the accused is a battered woman, but whether her apprehension 
of harm and act was reasonable in her circumstances.  
 
Petel – After consuming some cocaine, the accused shot and killed a man who had historically 
threatened her and abused her daughter, and threatened to kill her, her daughter and granddaughter. 
She then killed his friend who was also there, having perceived him lunging at her.  
LAMER, MAJORITY – 
The question must be, did the accused reasonably believe in the circumstances that she was being 
unlawfully assaulted? 

 Lavallee rejected the rule that the apprehended danger be imminent. Imminence is only one 
factor to consider in determining whether the accused had a reasonable apprehension of 
danger and a reasonable belief that she could not extricate herself otherwise. 

 The trial judge failed by emphasizing the accused’s prior acts rather than the accused’s state of 
mind in saying that the prior threats are only relevant to determine whether there had actually 
been an assault on that day.  

 The prior threats are an integral consideration and how a reasonable person would have acted 
in the circumstances cannot be assessed without taking into account these crucial interactions. 

 
Following Lavallee, there was an inquiry into the cases of women who were battered and killed their 
husbands. Out of 98 cases, relief was granted to 7 women, none of whom were still in prison.  
 
Grant, The Syndromization of Women’s Experience 
We risk transforming the reasonable woman into a psychiatric disorder, forcing a woman to either be 
reasonable like a reasonable man or like a battered woman, who must be scrutinized and acquire expert 
evidence as to her condition.  

 By relying on a psychiatrist to interpret the perceived threat, we implicitly communicate that, 
without that evidence, the woman would not be trusted as reliable.  

 A woman who kills her abuser should not necessarily be seen as acting abnormally or pursuant 
to psychiatric condition. Just because a woman doesn’t leave an abusive relationship doesn’t 
mean that she is irrational, and doesn’t mean she abandoned her right to defend herself.  

 
 
 
 
 
 
 
 
 
 



Mallott – Major, MAJORITY 
Mrs. Mallott had been battered in a previous relationship, and was regularly abused by the deceased. 
She had reported his behavior to the police, but they didn’t do anything but inform him, which made 
things worse. The deceased left her, took their son and went to live with his girlfriend. Mrs. Mallott 
continued to live with their daughter at the deceased’s mother’s house. The deceased would come by 
his mothers house on a regular basis. The accused went to the store with the deceased, shot him, then 
took a cab to his girlfriends house and shot her too. 

 Expert evidence that the accused was a battered woman was provided by Mrs. Mallott, which 
was accepted. 

 However, once that defence is raised, the jury should be informed of how that evidence may be 
of use. It can inform: 

o Why an abused woman might remain in an abusive relationship. 
o The nature and extent of the violence that may exist in a battering relationship. The jury 

should be instructed on the violence that existed in the relationship and its impact on 
the accused. The latter will usually but not necessarily be provided by an expert.  

o The accused’s ability to perceive danger from her abuser.  
o Whether the accused believed on reasonable grounds that she could not otherwise 

preserve herself from death or grievous bodily harm.  

 All of these should be communicated to the jury by the judge. 
L’heureux-dube, CONCURRING – 
Lavallee is recognition that myths and stereotypes about women interfere with the capacity of judges 
and juries to justly determine a battered woman’s claim. The expert evidence is necessary to understand 
a battered woman’s perceptions.  

 Accordingly, the utility of such evidence in criminal cases is not limited to instances where a 
battered woman is pleading self-defence, but is potentially relevant to other situations where 
the reasonableness of a battered woman’s actions or perceptions is at issue. 

 Battered woman syndrome is merely a psychiatric explanation of the mental state of women 
who have been subjected to continuous battering; it is not a defence in and of itself.  

 Lavallee  is an affirmation that an individual gender and experience informs what is should be 
considered reasonable in a legal inquiry, and that both should be considered.  

 These objectives should be kept front of mind in considering the perspective of an abused 
woman; we should avoid syndromizing the stereotype of a battered woman such that if an 
accused does not fit into a certain box they will not have their claims fairly decided.  

o The reasonable woman must not be forgotten in the analysis. 

 The court should focus on the reasonableness of her actions in the context of her personal 
experiences, and her experiences as a woman, not on her status as a battered woman. 

 A judge and jury should be told that a battered woman’s experiences are generally outside the 
common understanding of the average judge and juror, and that they should not seek to 
understand the evidence being presented to them in order to overcome the myths and 
stereotypes which we all share.  

 
 
 
 
 



Mcconnell – In a prison environment an accused was acquitted for a pre-emptive attack when he heard 
that other inmates were going to kill him. Expert evidence was accepted that in a prison environment 
one could believe they were being assaulted without it being immediate.  
 
Kagan – The accused killed his university roommate and claimed self defence. Expert evidence indicated 
that the accused suffered from Asperger’s syndrome, and that this could have affected his perception of 
the situation. They jury should have been instructed that the effects of Asperger’s should be considered 
when assessing whether the accused had a reasonable apprehension of GBH and that there was no 
other means to protect himself.  
 
Nelson – Evidence of an accused’s diminished intellectual capacity is a factor that is properly taken 
into account when considering self-defence. A person in such circumstances could, like in Lavallee, 
perhaps not be fairly measured against the perceptions of an ordinary man.  

 “Where the accused has an intellectual impairment, not within his or her control, which relates 
to his or her ability to perceive and react to events – an impairment that clearly takes him or 
her out of the broad band of normal adult intellectual capacity – I think the deficit should be 
taken into account.  

 
Lavallee was significant because it reversed precedents that had heretofore precluded such evidence 
and arguments, but also because it crafted a wide and flexible understanding of self defence in the 
context of a battering relationship.  

 Shaffer – Lavallee: A Review Essay 
o The idea that battered women suffer from a disease is problematic for a number of 

reasons.  
 Battered women should not be treated as pathological. 
 The concept that battered women are the victims of a syndrome reinforces the 

notion that common experiences of women which differ from common 
experiences of men are not legitimate on their own terms, and the legal system 
is not able to accommodate them.  

 Syndromization continues to focus attention on the woman, instead of inviting 
consideration of why men batter. Although necessary, it reinforces the 
underlying assumption of the woman’s deviance.  

 Medicalizes and individualizes the problem of wife battering, instead of 
recognizing that battered women are a function of our sociey’s gender role 
socialization.  

 Psychological syndromes are conceptually similar to diminished mental capacity 
or mental disorder, which do not play the same justificatory role as self defence 
(instead play an exculpatory role). 

 
Lavallee – expert testimony may be used in part to explain why a battered woman was in a state of 
learned helplessness. This presents an answer to the question of, why didn’t she leave him? 

 This inquiry rests upon the problematic assumption that leaving is an option, and ignores the 
complexities of women’s lives.  

o Many women who do leave are coerced into coming back.  
o Presumes that the violence ends if a woman leaves, which is not true.  
o Fails to acknowledge the recognized lack of assistance from police and other agencies. 
o Fails to recognize the limited opportunities and resources for women attempting to 

leave violent relationships.  



Elliot: Battered but not Beaten 
There is no syndrome: battered women do not suffer from a psychological disorder. They instead merely 
were operating under learned coping skills to minimize pain. Once an escape presents itself, they drop 
their supposed learned helplessness behavior and seize the opportunity.  

 There are good and sufficient reasons why many battered women remain in violent 
relationships.  

 “Assumptions that the choice to continue the relationship is pathological, a consequence of 
mental disorder, mask the mundane reality of domestic violence.” 

 “The simplest and most nearly accurate explanation of a woman’s choice to remain may be 
found in her belief that her life in that relationship, and the relationship itself, was still worth 
defending.” 

 
If we dichotomize between the reasonable man standard the reasonable battered woman standard, 
women who don’t fit into the stereotypical behavioural profile of either may go without fair trial.  
 
Shaffer, The battered woman syndrome revisited 

 The more juries equate battered woman syndrome with deviance, the less likely they will be to 
accept that a battered woman acted rationally in self defence.  

 Also runs the risk that battered women may be expected to act helpless.  
o The stereotype of the battered woman is unidimensional, whereas battered women are 

not.  

 Jurors may expect battered women to be deserving, and ideal virtuous women.  
o If possessed of drug or alcohol problems/ illegal activities, accused may have greater 

difficulty availing themselves of the defence of self defence.  
o This stereotype could also work more harshly against women of colour and poor 

women.  
 
Eyapaise – Accused had an extensive history of spousal abuse. The man she stabbed was a stranger who 
sexually assaulted her on several occasions. The court ruled that she could not possibly have believed 
she had no reasonable alternative, considering her cousin was available and nearby at the time of the 
incident. However, this decision leaves open the possibility of extending the application of BWS to cases 
where the victim is not the abusive partner.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



There are no restrictions to the sort of offence that the new s. 34 can apply to.  
Self defence is seen as having a justificatory and not an exculpatory effect.  
As before, reasonable mistakes will not defeat a self defence claim.  
Although the history of the relationship between the parties is only mentioned explicitly as a factor for 
determining whether the act was reasonable in the circumstances, it should also be relevant in 
determining whether the accused reasonably believed that they faced force or a threat of force.  
Imminence can also be considered in determining whether the accused had a reasonable belief in force 
or a threat of force.  
 
34(1)(b) will exclude those who use force for vengeance, punishment, or honour. This is a purely 
subjective standard however.  
34(1)(c) is more lax than the old standard was – reasonableness as opposed to no more force than 
necessary.  
34(2)’s use of the word “shall” requires that the court consider all relevant circumstances and 
specifically the 9 enumerated factors. 34(2), however, merely provides guidance to the court as to 
whether the act was reasonable in the circumstances.  
  
A contextual objective standard should be used in determining whether acts of self-defence are 
reasonable in the circumstances, accounting for the history of the relationship.  
Intoxication should still not be considered, following the precedent of Reilly.  
 
There is no requirement that the act done be proportionate, only reasonable. Also no requirement that 
the accused retreat. There is no requirement that the accused believe that self defence was the only 
way to protect themselves from death or gBH, as described under the old 34(2).  

 It may well be more difficult for a judge to hold that there was no air of reality to an accused’s 
claim under this new and less structured self-defence provision, and the issue would instead fall 
to the jury.  

 
Excessive self defence – Canadian courts have not recognized a partial defence for accused who engage 
in excessive and unreasonable self defence. This is also supported by s. 26 of the Code, which provides 
that everyone authorized by law to use force is criminally responsible for excess of force.  
 



Mental Disorder 

Not a justification, exemption from criminal responsibility (Swain) 

Swain Majority: Lamer 
Who can raise the issue of mental disorder? 

1. The crown cannot raise evidence of insanity against the accused’s wishes during the trial, as 
this would interfere with the accused’s common law right to conduct his or her own defence.  

2. However, in circumstances where the accused’s own evidence tends to put his or her 
mental capacity for criminal intent into question, the Crown will be entitled to put forward 
its own evidence of insanity and the judge will be entitled to charge the jury on s. 16. 

a. Serves two purposes – 
i. Avoids unfair treatment of the accused, and mantains the integrity of the CJS 

ii. Protects the public from potentially dangerous people requiring 
hospitalization.  

iii. Not inconsistent with the accused’s right to run their own defence, as the 
issue has been raised by the accused.  

3. The Crown can raise evidence of insanity after a verdict of guilty has been reached. This will 
not affect the ability for the defendant to run their own defence. 

 
The accused can give evidence supporting a defence of insanity at any time. 

Wilson, DISSENT – 
Allowing the Crown to give evidence about the potential insanity of the accused during the course of 
the trial infringes on the right of the accused to run their own defence, even if the permission is 
conditional. It also cannot satisfy the minimal impairment requirement under s. 1, as it is not the least 
intrusive means of accomplishing the govts. Objective.  
 
Moreover, believes that this would infringe upon the equality rights of the mentally disabled under s. 
15. 
 
In Wilson’s opinion, the Crown should only be able to give evidence as to insanity of the accused at 
the conclusion of the trial.  

 

 

s.16 (1) No person is criminally responsible for an act committed or an omission made 
while suffering from a mental disorder that rendered the person incapable of 
appreciating the nature and quality of the act/omission or of knowing it was wrong 
 
(2) Every person is presumed not to suffer from a mental disorder so as to be exempt 
from criminal responsibility by virtue of subsection (1), until the contrary is proved on 
a balance of probabilities 
 
(3) The burden of proof is on the party that raises the issue 
 

 

 

 

 



Chaulk 
Burden of Proof. 

s. 16(4) states that everyone shall, until the contrary is proven, be presumed to be and to have been 
sane. Is this in violation of s. 11(d)? 

It is a violation of 11(d). – Lamer + 3 others 
1. The fact of insanity precludes a verdict of guilty.  
2. 16(4) allows a factor essential to guilt to be presumed, rather than proven by the Crown 

beyond a reasonable doubt.  
3. It requires the accused to disprove sanity on a balance of probabilities, and therefore could 

permit a conviction in spite of a reasonable doubt as to the guilt of the accused. 
 
16(4) is justified under s. 1 

1. The objective of the crown is to avoid placing an impossible burden of proof on the crown, in 
order to secure the conviction of the guilty.  

2. This object is sufficiently important to be upheld under the Oakes test, and proportional 
under s. 1. 

Dissent – Mclachlin + 2 others 
1. Rather than viewing s. 16 as negating an element of an offence, prefers to view it as 

representing the notion that criminal responsibility and punishment is morally and legally 
justifiable only for those who have the capacity to reason and thus to choose right from 
wrong.  

16(4) only relieves the Crown from having to prove sanity. They must still prove the actus reus and 
mens rea, and the absence of exculpatory defences, beyond a reasonable doubt.  

Wilson - If the government passed 16(4) in order to prevent sane people from pleading insanity, the 
government would have to show under the Oakes test that this was a “real social problem”, that sane 
people were escaping criminal liability on tenuous insanity pleas.  
 
There is no evidence to show that a purely evidentiary burden was insufficient to achieving the 
government’s objective. In America, where a purely evidentiary burden is abided by, there is no real 
social problem of this happening.  

 As stated by the American Psychiatric Association, “While philosophically important for the 
criminal law, the insanity defence is empirically unimportant”. 

s. 1 of the Oakes test is not met.  

 

 

 

 

If not met, argue reduction from specific to general intent as a result of incapacity. 

 

 

 



Absolute and Strict liability 

City of Sault Ste. Marie 

City charged with violating the Ontario Water Resources Act for depositing materials along the or in a creek and 
river that will might impair water quality.   

“Absolute liability entails conviction on proof merely that the defendant committed the prohibited act 
constituting the actus reus of the offence. There is no relevant mental element.” 

 Two arguments for absolute liability in public welfare offences – 
o Protection of social interests requires a high standard of care and attention on the part of 

those who follow certain pursuits. Such persons are more likely stimulated to maintain those 
standards if they know that mistake or ignorance will not excuse them. 

o Administrative efficiency – It is difficult to prove a mental element of an offence and there 
are a large number of petty public welfare offences that come before the court.  

 If a fault element were introduced, many accused would walk free. 
 Typically minimal sentences which do not carry the same stigma as criminal offences.  

 Arguments against 
o Violates fundamental principles of penal liability to not punish the morally innocent.  
o No evidence that absolute liability results in a higher standard of care being taken.  
o The concept of stigma does not account for the real impact these sentences have upon the 

lives of people.  
 
Law Reform Commission advised – 

1. Every offence outside the Criminal Code be recognized as admitting a defence of due diligence 
2. For any offence which does not specifically reference recklessness or negligence, the onus of proof 

should lie on the defendant to establish such a defence.  
3. The defendant should have to prove this on a balance of probabilities.  

“Let us recognize the regulatory offence for what it is – an offence of negligence – and frame the law to ensure 
that guilt depends upon lack of reasonable care.” 
Consistent with Pierce Fisheries, that the Crown does not have to prove mens rea to successfully charge. 
However, this judgement does not preclude the court from establishing a defence of due diligence.  
This is merely an opportunity for the judiciary to consolidate and clarify the doctrine, developed by judiciary.  
 
It is not unfair to lay the burden of proof on the defendant to prove defence of due diligence – typically they are 
the only party with awareness/information as to whether due diligence was exercised, and the alternative is 
absolute liability.  
 
3 categories – Offences which require full mens rea, Strict liability offences, absolute liability offences.  
Public welfare offences are prima facie strict liability offences, and would only fall into the first category if 
words such as wilfully, with intent, knowingly, or intentionally were used. Offences of absolute liability are 
only those which the legislature has made clear that guilt follows proof merely of the proscribed act – 
otherwise, principle that punishment shouldn’t be inflicted upon those not at fault would apply.  

 “Over-all regulatory pattern adopted by the legislature, the subject matter of the legislation, the 
importance of the penalty, and the precision of the language used will be primary considerations in 
determining whether the offence falls into the third category.” 

 
Strict liability offences are afforded the defence of due diligence. 
Defence – considers what a reasonable man would have done in the circumstances – Asks whether the accused 
reasonably believed in a mistaken set of facts which, if true, would render the act or omission innocent, or if all 
reasonable steps were taken to avoid the event.  
Absolute liability offences do not afford the accused any opportunity to exculpate themselves.  

TRUE CRIMES CANNOT DIP BELOW LINE OF PENAL NEGLIGENCE 



Wholesale Travel Group Inc. 

In Irwin Toy Ltd., the Court held that corporations cannot avail themselves of s. 7 rights. A corporation can still 
benefit from a finding that a provision violates a human beings constitutional rights, and can possess standing to 
challenge that provision on the ground that it violates a person’s rights.  
 
The provisions at issue afford a defence approximate to the defence of due diligence which is outlined in Sault 
Ste. Marie. However, the defence is amended by a temporal constraint, and requires “timely retraction”. This 
requirement could lead people acting with due diligence to nonetheless be convicted for an offence. The 
paragraphs which outline this requirement can therefore be found of no force and effect.   

Lamer (+3 others) Vaillancourt held that s. 11(d) is offended when an individual is convicted w/out the crown 
bearing the burden of proving an essential element of the offence (including those elements required by s. 7 of 
the Charter).  
This is true regardless of whether the offence is regulatory or criminal, so long as penal consequences are faced.  
The provision uses the words “he establishes that”, which place a burden on an accused to prove the defence 
provisions on a balance of probabilities. Failure to require crown to prove beyond a reasonable doubt is in 
violation of the charter, and not justifiable under s. 1 because of the existence of less restrictive alternatives.  

 (In the absence of evidence to the contrary, negligence will be presumed. The accused will not have to 
satisfy a persuasive burden of proving on a balance of probabilities that they were not negligent, but 
will merely have an evidentiary burden, which, once submissions are made, the prosecution would be 
required to prove guilt beyond a reasonable doubt.) 

Also infringes s. 11, but less intrusive and would constitute a justifiable limit under s. 1. Necessary to have a 
mandatory presumption, as evidence of mens rea wholly possessed by the accused.  
 
Iacobucci (+2 others) concur that the provision offends s. 11(d), but believes that it is saved under a s. 1 analysis. 
S. 1 considers whether it is minimally impairing to achieve the objective, and Iacobucci believes that the 
alternative cited by Lamer does not substantially achieve the same objective. So long as evidence is raised, the 
crown would have to prove beyond reasonable doubt that the requisite mens rea was possessed, which is 
infeasible.  
 
Cory (+ 1) upheld the reverse onus that the accused establish due diligence on a balance of probabilities and 
that it does not violate s. 11(d). This is simply a form of a strict liability offence. Given how impossible it would 
be to prove mens rea beyond a reasonable doubt when means or proof of reasonable care will be peculiarly 
within the knowledge and ability of the accused and the fact that the due diligence offence is itself a product 
the presumption of innocence, it should not be held in violation of 11(d).  

Ellis-Don Ltd. followed wholesale travel inc. – A court is able to convict someone for a strict liability offence 
when they are unable to prove on a balance of probabilities they exercised due diligence, if the statutory 
objective is sufficiently important. When it is not sufficiently important, the accused faces merely an evidentiary 
burden. “lack of proportionality" – SCC DISAGREED, SAYING THAT SAME RESULT AS WTG APPLIES. 



Reference re Section 94(2) of the B.C. Motor Vehicle Act 

94(2) stipulated that 94(1) is an absolute offence in which guilt is established by proof of driving, 
whether or not the defendant knew of the prohibition or suspension. Constitutional? 

“A law that has the potential to convict a person who has not really done anything wrong offends the 
principles of fundamental justice and, if imprisonment is available as a penalty, such a law then 
violates a person’s right to liberty under s. 7 of the Charter.” 
 
POFJ are to be given a broad interpretation, in accordance with the recognition of human dignity and 
precedent indicators offered under ss. 8 to 14 of the Charter. 
“The term POFJ is a qualifier of the right not to be deprived of life, liberty and security of the person; 
its function is to set the parameters of that right.” Ss. 8 to 14 address specific deprivations of s. 7.” 
They are principles recognized by the common law as essential elements of the administration of 
justice which is founded upon the belief in the dignity and worth of the human person and the rule of 
law. Consequently, we can look to other tenants of our legal system for further clarification as to 
what principles of fundamental justice are.  
 
“It has from time immemorial been part of our system of law that the innocent not be punished.” 
Absolute liability offends the principles of fundamental justice. However, an absolute liability 
offence will be in breach of s. 7 only if and to the extent that it has the potential of depriving of life, 
liberty, or security of the person. An offence has this potential the moment it is open to a judge to 
impose a sentence of imprisonment.  
That being said, there could be certain absolute liability offences that do not offend s. 7. 
Absolute liability always offends POFJ, even given a public welfare rationale, but may not offend s. 7. 
 
Such a violation can be saved under s. 1 for reasons of administrative expediency in exceptional 
circumstances - natural disasters, war, epidemic, etc.  

Repealed s. 94(2), but then in Pontes the SCC held that offence of driving w/ a suspended license is 
still an absolute liability offence - the only defence available to the accused was not available because 
of the rule that ignorance of the law is no excuse. 
 Pontes did not strike down s. 94(1), but instead indicated that s. 4.1 of the BC offence act applied, 
which provides that no person is liable to imprisonment with respect to an absolute liability offence.  

 

 

 

 

 

 

 

 

 

 



Beaver 

Man sells drugs with an accomplice – however, the jury found that he had no knowledge it was drugs 
that were being sold.  

1. Little similarity between a statute making it a crime to deal in narcotics and a statute 
forbidding the sale of spoiled meat – one is to regulate an industry for the public health, the 
other is to forbid altogether conduct regarded as inherently harmful.  

2. Argument is that the party should be prima facie understood to have his knowledge and 
consent to the drugs, unless he can prove otherwise. In the alternative, that since there is no 
mention of knowledge in the provision, it should be presumed that Parliament intended no 
defence of ignorance.  

a. No such interpretation of the statute should be made – while Parliament could craft 
such an offence, it should not be presumed that they have. There are no other strict 
liability criminal offences at the time. Convicting someone of an offence which carries 
a minimum sentence of 6 months imprisonment w/out knowledge would be a 
monstrous consequence.  

Dissent – If Parliament intended to require knowledge for possession, why would they not explicitly 
say that knowledge is a requirement, or lack of knowledge is a defence? The purpose of the courts is 
to give meaning to and apply the intention of Parliament, and as Parliament has not seen fit to take 
action on this provision, the courts should understand that there is no essential mental element to 
the offence of possession.  

Pierce Fisheries Ltd. 

Accused charged with having undersized lobsters contrary to the Lobster Fishery Regulations 
pursuant to the Fisheries act. Among 50000+ lbs of lobsters, 26 undersized.  

Ritchie (Majority) – 
I do not think that a new crime was made by making regulations on lobster catch, nor does the breach 
of this regulatory provision have the stigma of a criminal offence. 
Discern little similarity between regulation to prevent the possession of undersized lobsters and a 
statute making it a serious crime to deal in narcotics.  
“It should therefore be construed in accordance with the language in which it was enacted, free from 
any presumption as to the requirement of mens rea” 

 No language such as knowingly, wilfully, with intent, or without lawful excuse. 

Dissent – believes that the precedent of Beaver makes intent/knowledge a necessary component of 
any offence of possession. Because there is no language to the contrary in the statute, it should be 
presumed that Parliament intended to create an offence w/ some degree of mens rea.  

 



ACTUS REUS 

Contemporaneity doctrine that governs the relationship between mens rea and actus reus: with regard to all offences 

that require proof of fault, the offence cannot be proved unless the element of fault, the mens rea, and the actus reus 

coincide. There must be a temporal overlap between the mental fault and the prohibited conduct.  The doctrine is 

applied flexibly. 

Argument has never been made that contemporaneity is a pofj under s. 7, but strong argument could be advanced.  

Cooper – Attacked victim, shook her by the throat, but then blacked out. Woke up with her body next to 
him. Considerable amount of alcohol consumed.  

“The determination of whether the guilty mind or mens rea coincides with the wrongful act will depend 
to a large extent upon the nature of the act.” 

 A series of acts may form part of the same transaction – hitting someone over the head with a bat. 
If mens rea established at any point, sufficient.  

 It can be reasonably inferred that when he grabbed her neck there was the necessary coincidence 
between the strangulation and awareness of the likelihood it would cause death. 

 Did the accused possess the requisite mental state after he started strangling the victim? 

DISSENT – The requisite intent must have been present at a point in time at which the wrongful conduct 
became likely to cause death for a charge of murder.  

Williams – HIV positive man, upon learning of HIV status, continued to have unprotected sex. However, 
there was a reasonable doubt as to whether the victim was already infected by that point.  

s. 268 – Everyone commits an aggravated assault who wounds, maims, disfigures or endangers the life of 
the complainant. 

Failure to disclose information that changes the nature and quality of an act vitiates consent. 

Cannot be charged with aggravated assault, unclear whether any risk was posed to the life of the victim 
when the accused had sufficient mens rea. Accused charged with attempted aggravated assault.  

Fagan – Drove forwards onto friend’s foot, refused to back up.  

1. “For an assault to be committed both the elements of actus reus and mens rea must be present at 
the same time” 

2. “A mere omission cannot amount to an assault.” 
Court finds that the accused’s response upon finding out that the car was on his friend’s foot cannot be 
regarded as a mere omission (turning the car off, indicated intention to leave the wheel there). Although 
the assault was not criminal initially because of lack of intention, it became criminal when the intention was 
later formed.  

DISSENT – Because there was no act after apprehension that put the victim in a worse situation, once a 
requisite mens rea was established the accused can only be considered to have made omissions.  

Miller – Fell asleep smoking, woke up and saw fire, moved to other room. 

Substantial element of adoption, in Fagan, by the driver of what he had done earlier.  
1. “An unintentional act followed by an intentional omission to rectify that act or its consequences 

can be regarded in toto as an intentional act.” 
a. Appeal to house of lords – Accords with common sense and justice. Once a person is made 

aware of adverse consequences resulting from an unintentional act, they have a 
responsibility to mitigate the risk of harm if it lies within their power. Explain to jury as a 
duty, however.  

 

 

 



 Voluntariness  the prohibited conduct is a product of the will of the accused. Consciousness alone is not enough to 

establish voluntariness, an element of control is required (conscious choice). 

Kilbride 

Man comes back to car to find traffic ticket on dash for missing license, which fell off during the day. 

Although mens rea is not required for strict liability offences, of which this is one, actus reus is not made out. 
Actus reus requires an act be the product of free and conscious choice, or there was an opportunity to behave 
differently in the case of omissions. 

King 

Accused drove following dentist visit w/ anasthetic – side effects involve feeling competent to drive, only to suddenly 
lose consciousness.  

“There can be no actus reus unless it is the result of a willing mind at liberty to make a definite choice or decision, 
or in other words, there must be a willpower to do an act whether the accused knew or not that it was prohibited 
by law.” 

Ruzic 

“It would infringe s. 7 of the Charter to convict an accused who was not acting voluntarily, as a fundamental aspect of 
the actus reus would be absent.” 

 Critical importance of autonomy in the attribution of criminal liability.  

 

 



AUTOMATISM 

Rabey – 

Accused assaulted a female student after she told him he was just a friend. Was it mental disorder 

automatism? Ritchie, Majority - 

 A disease of the mind is understood as a subjective condition or weakness internal to the 

accused that is found by the court to constitute a disease of the mind. Transient disturbances of 

consciousness due to certain specific external factors do not fall within the concept of disease of 

the mind.  

 The ordinary stresses and disappointments of life which are the common lot of mankind to do 

not constitute an external cause constituting an explanation which take a malfunctioning of 

the mind out of the category of mental disorder.  

o “Internal cause theory” 

 The court found that the boy’s infatuation had created an abnormal condition in his mind, under 

which he acted unnaturally and violently to an imagined slight to which a normal person would 

not have reacted so.  

 

Dickson, Dissenting – 

“To exclude the defence of automatism it lay upon the Crown to establish that the appellant suffered 

from a disease of the mind at the time of the attack.”  

 As the Crown has not proven this, and as s. 16 presumes sanity, a finding of mental disorder 

should not be upheld.  

 As the inquiry is directed to the accused’s state of mind, it is innapropriate to create a 

distinction between psychological blows that are devastating and those in the ordinary course of 

events. Just because not all people would react in a specific way does not mean that this person 

did not react to it as an external cause of their automatistic state.  

o “I cannot accept the notion that an extraorindary external event… can cause a state of 

dissociation or automatism if and only if all normal persons subjected to that sort of 

shock would react in that way.” 

 The focus is on how the individual reacted to a specific external event in the case of physical 

injury – why should the court treat psychological injury differently? 

o Should be available whenever there is evidence of unconsciousness throughout the 

commission of the crime that cannot be attributed to fault or negligence. 

 Such evidence should be supported by expert medical opinion that the accused 

did not feign memory loss and that there is no underlying pathological condition 

which points to a disease requiring detention and treatment.  

 

Parks – Man drives to kill his parents in law with a knife, all while sleepwalking.  

Sleepwalking is not a disease of the mind in the legal sense. Therefore, a finding of non-mental disorder 

automatism is appropriate.  

 

 

 

 



Stone –  

Man stabbed his wife 47 times after she made insulting comments about the accused, that he was a bad 

lover and his children by a previous wife were not his, and that she wouldn’t sleep with him again.  

Bastarache – 

Defines automatism as “a state of impaired consciousness, rather than unconsciousness, in which an 

individual, though capable of action, has no voluntary control over that action.” 

 There are two forms of automatism – insane automatism and non insane automatism.  

Non insane automatism entitles the accused to an acquittal.  

Insane automatism is subsumed by the defence of mental disorder. 

 A claim of insane automatism will trigger s. 16 of the Code.  

 

The legal burden in cases involving claims of automatism must be on the defence to prove 

involuntariness on a balance of probabilities to the trier of fact.  

 In following Chaulk, this can be justified under s. 1 as a violation of s. 11(d).  

 Because automatism is easily feigned and all knowledge of its occurrence rests with the accused, 

putting a legal burden on the accused to prove involuntariness on a balance of probabilities is 

necessary to further the objective behind the presumption of voluntariness.  

 

It is for the judge to determine whether or not to leave mental disorder or non mental disorder 

automatism with the trier of fact.  

How will this decision be made? Bastarache advocates for a holistic approach to the decision, because 

there are cases where the internal/external cause distinction becomes blurred.  

1. Internal cause theory – Would a normal person have reacted to the alleged trigger by entering 

an automatistic state as the accused claims to have done?  

a. “In cases involving claims of psychological blow automatism, evidence of an extremely 

shocking trigger will be required to establish that a normal person might have reacted 

to the trigger by entering an automatistic state.” 

b. It is thus a contextual objective test.  

c. “The accused’s automatistic reaction to the alleged trigger must be assessed from the 

perspective of a similarly situated individual.” However, this is not a subjective test.  

 The accused complains that this violates his s. 11(d) and 7 rights. However, this objective 

test is only undertaken following a recognition of the automatistic state. It affects only the 

classification of the defence, and it doesn’t even do that absolutely. It is merely a factor in 

the classification. It therefore does not violate s. 11(d) or 7. 

2. Continuing danger theory – The likelihood of recurrence of violence is a factor to be considered 

in the disease of the mind inquiry. Public safety is a policy factor central to the disease of the 

mind inquiry. However, a finding for or against continuing danger is not determinative.  

3. Other policy factors – Any valid policy concern can be considered by the trial judge in order to 

determine whether the accused suffered from a disease of the mind.  

 

Although the trial judge didn’t consider these factors and merely decided based on the evidence of the 

wife’s words, there was not a miscarriage of justice because a holistic analysis would have similarly 

concluded that the man suffered from a disease of the mind.  

 



Brain damage from substance abuse: the damage may render the accused more vulnerable to a 

psychotic episode while on drugs  tension between external and internal, continuing danger would 

likely count against the release of the accused.  

 if the brain damage is more likely to cause substance abuse, then what causes the intoxication? Is 

it voluntary anymore? Discuss issues 
 

Binnie – Dissenting  

 

1. Requiring that an accused prove on a balance of probabilities is out of line with the court’s 

treatment of automatism historically. In the past the courts have strongly held that all is required to 

raise the defence is an air of reality standard.  

 This treatment of automatism has many critiques, and critics say that a persuasive burden 

on a balance of probabilities would be better; however, the courts should not enact such a 

change in the law if Parliament has not seen fit to do so.  

 There has been no explicit consideration of a s. 1 justification in this case, other than by 

analogy to Chaulk.  

2. Disease of the mind, although appropriately considered a legal concept, should be reticent to 

conclude that an actor suffers from a disease of the mind when the medical community finds that 

they do not.  

a. An overly rigid application of the internal cause theory produces anomalous distinctions, 

and it is appropriate to move away from such a categorization.  

b. From a legal perspective, classification of a problem as a mental disorder has be given 

substantive content or it may be imposed inappropriately.  

c. The jurisprudential root of the internal cause theory is suspect – 

i. The absence of an external cause does not necessarily mean that someone is mad.  

d. Some psychological blows could be classified as internal causes and others as external 

causes. This introduction of an average normal person test would potentially inject an 

objective fault standard into the Crown’s burden of proof and create Charter problems.  

e. It is rare for an accused to meet even an evidentiary burden in this sort of case, and it is not 

realistic to talk of a floodgates problem.  

f. The mental element of voluntariness is a fundamental aspect of the crime which cannot 

be taken away by a judicially developed policy.  

g. Once the trial judged exercised his gatekeeper function to screen frivolous or feigned 

claims, it was for the jury to make up its mind on the credibility of the plea of automatism.  

3. A significant disconnection between law and medicine on what is a mental disorder will impose a 

measure of artificiality on the process.  

a. In a case where medical experts all agree that there is no evidence as to a disease of the 

mind as they are concerned medically and the only justification for such a finding is that 

there is no identifiable external cause, there is an insufficient basis for (i) shifting the 

burden of proof from the crown to the defence under s. 16 and (ii) taking the issue of non-

mental disorder automatism away from the jury.  

b. It is open to the crown to establish on a balance of probabilities a mental disorder, on the 

precedent of Swain. (Prevents the admission of evidence relating to mental disorder by the 

crown until the defence puts in issue the mental capacity of the accused for criminal intent.) 



Luedecke 

 

A man committed a sexual assault while asleep, w/ a history of such behavior.  

 

If Parks had been decided under the precedent set by Stone, the only defence that would have been left 

to the jury would be mental disorder automatism.  

 This is because triggers for Park’s sleepwalking included stress, fatigue, exercise, and insomnia.  

 It was a veritable certainty that these triggers would be present in the future.  

 Under stone, Canadian parasomnia cases have been held as diseases of the mind.  

 

“Social defence concerns… must to a large degree drive the analysis in automatism cases after Stone.” 

 This is understandable when one considers the precedent of Winko, which held, under s. 672.54,  

that anyone found NCR-MD must be given an absolute discharge unless the court or review 

board determines that the individual poses a significant threat to the public. 

 The risk determination required by 672.54 cannot be based on speculation or assumptions, but 

requires evidence establishing the significant risk.  

 “A risk of trivial harm or miniscule risk of significant harm will not suffice to deprive the 

individual of his or her liberty”. 

 

1. Therefore, at the preverdict stage, social defence concerns dominate. These focus on the potential 

recurrence of the conduct in issue. Where risk exists, it, combined with other circumstantial factors 

will almost always justify a treatment of the accused as NCR MD. 

2. In the post – verdict stage, the emphasis shifts to an individualized assessment of the actual 

dangerousness of the person found NCR-MD. 

a. If no significant risk proven, absolute discharge is required.  

b. Even where a significant risk is proven, the disposition order must be tailored to 

minimize interference with that individual’s liberty. 

 

Fontaine – 

There is not a new or higher evidentiary burden which must be met before an accused can raise the 

defence of automatism, and the trial judge is not to assess or weight evidence on a balance of 

probabilities standard in determining whether there is sufficient evidence in order to put the defence 

of automatism before the trier of fact.  

 The evidential burden required by any defence is always whether “a reasonable trier of fact, 

properly instructed and acting judicially could conclude that the defence succeeds”? 

 The operative consideration is whether there is some evidence that puts the defence in play.  

 Trial judges are not prohibited from suggesting to jurors an analytical framework that may help 

them to determine for themselves whether a defence of mental disorder automatism has been 

made out on a balance of probabilities.  

 

 

 

 

 



Graveline – Accused charged w/ second degree murder of her husband. Incident prior involved the 

husband shoving her and using abusive language. Deceased had abused her for decades, including 

physical abuse, emotional abuse, and threats w/ a firearm.  

 The accused had drunk 3 beers, and did not remember shooting her husband while he was 

asleep in their bedroom.  

 Experts said she was in a state of automatism w/ disassociative amnesia.  

o Cumulative abuse triggered her amnesia and automatistic state.  

 Crown had one expert witness that said the act was voluntary and she had disassociated after 

shooting her husband.  

 Non mental disorder automatism was put to the jury, and this was considered appropriate.  

o It seems that the courts are willing to accept that an incident of abuse which is not by 

itself an extremely shocking trigger can form the basis for a defence of non mental 

disorder automatism when the impact of that incident is considered in the context the 

battered woman syndrome.  

 

Jiang –  

Accused fell asleep while driving, missed a bend in the road and crashed. The accused was suffering 

from undiagnosed chronic insomnia and was not aware of her condition.  

 A sleeping driver is in a state of non insane automatism and cannot be convicted of dangerous 

driving.  

 Such a driver may be convicted if the trier of fact is satisfied beyond a reasonable doubt that the 

driver embarked on driving or continued to drive in circumstances in which he knew or ought to 

have known that it was dangerous to do so because there was a real risk that they would fall 

asleep at the wheel.  

 



Consequences and Causation 

Offences may require a particular consequence to result from the act. Occasionally, the causal link 

between the act and the consequence, both established, can be an issue. This requires both factual 

causation and legal causation. 

FACTUAL CAUSATION - a logical link between the conduct and the consequences, usually made by 

expert evidence. “BUT FOR” the act, would the harm have occurred? (medical, mechanical, or physical 

sense) 

Winning – Woman applies for credit and gives false information. However, that information was not 

relied upon in credit being awarded. Therefore, the woman is not guilty of obtaining credit by a false 

pretence. This is the but for test.  

LEGAL CAUSATION – Is the factual link enough to invite a finding of criminal liability? It must be a 

contributing significant cause to the death (Smithers/Nette), or for first degree murder, it must be an 

essential, substantial and integral part of the killing (Harbottle). 

Smithers 

Accused kicked victim in the stomach, who then suffocates on his own vomit because of 
malfunctioning epiglottis. Guilty. 

“Kick was at least a contributing cause of death, outside the de minimus range” 

 Can be more than one actor that is legally liable. 

 It is no defence to manslaughter that the death was unexpected and the physical reactions of 
the victim to the assault unforeseen, or that death would not ordinarily result from the act 

Well known principle that one who assaults another must take his victim as he finds them.  

Cribbin – The accused was involved in a beating that resulted in non-life threatening injuries. The 
victim was left on the side of the road, and drowned in his own blood. 

Smithers test doesn’t violate principles of fundamental justice under s. 7, at least as it relates to 
manslaughter and second degree murder.  

 No more vague than a more stringent test of substantial cause. 

 Links the causation discussion to the fault element required for a thin skull analysis. Once an 
aggressor has embarked upon a dangerous course of conduct which may foreseeably injure 
others, they should take responsibility for their actions.  

 Complies with POFJ 

 Causation based on moral culpability, not scientific proof.  

 Allows for the law to recognize multiple contributing factors to a victim’s death.  

 

 

 

 

 

 

 



Harbottle  test for 1st degree murder 

Restrained a girl while his friend sexually assaulted her then strangled her to death. Charged with first 
degree murder under 214(5) –  

 Irrespective of whether a murder is planned and deliberate on the part of any person, murder 
is first degree when the death is caused by that person also committing sexual assault or 
kidnapping. 

The gravity of the crime and severity of the sentence mandate a high degree of moral 
blameworthiness for 1st degree murder – therefore, the standard of causation should be substantial.  
First degree murder requires that the accused contributed in an essential, substantial, and integral 
way to the killing. This requires that the accused play a very active role, usually a physical role.  

 

Nette 

Accused convicted of second degree murder. Age, heart condition, and asthma all contributed to 
asphyxiation in addition to tying by these men. Is this murder, or is this manslaughter? Which test of 
legal causation should apply? 

Harbottle standard for first degree murder. For 2nd degree murder and manslaughter, the standard 
of causation can be expressed as “significant contributing cause”. For first degree murder, the 
terminology of substantial cause should be used.  
 
“It would make sense to instruct the jury that the acts of the accused have to have made a 
significant contribution to the victim’s death to trigger culpability for the homicide while, to be 
guilty of first degree murder, the accused’s actions must have been an essential, substantial, and 
integral part of the killing of the victim.” 

DISSENT – The Smithers test should apply, and the standard should be that the contributing factor 
was not insignificant for both manslaughter and second degree murder.  

 

 

All causation is subject to three REMOTENESS DOCTRINES: 

1. Thin Skull: take your victim as you find them, this does not negate legal causation 

Blaue – Woman stabbed, lung penetrated. Jehovah’s witness, couldn’t undergo surgery b/c of blood 

transfusion. Defendant convicted of manslaughter. Thin skull, doesn’t breach chain of causation, act 

outside of the de-minimus range. 

Smithers: malfunctioning epiglottis 
 

2. Remoteness: if the consequences was too remote there cannot be legal causation (timing, acts) 

 

 

 

3. Intervening Causes: breaks the chain of causation. It will not be an intervening act if it was 

dependable or foreseeable 



Maybin - 

Bar fight in which the victim was punched several times until unconscious by another patron (helped by 

his brother). The bouncer then came up and, upon hearing that the unconscious boy had started the 

fight, hit him several times in the back of the head. Boy died of bleeding in the brain.  

In the event of an intervening act, the same causation test applies - Was the accused’s unlawful act 
still a significant contributing cause at the time of death?  

 Can use analytical aids: was the act objectively or reasonably foreseeable? Was it an 
independent act? 

 Mere reasonable foreseeability is insufficient – Because the time to assess reasonable 
foreseeability is at the time of the initial assault, it is too restrictive to require that the precise 
details of the event be objectively foreseeable. The specific manner in which death occurs 
could be entirely unforeseeable.  

1. For moral responsibility, it is necessary that the general nature of the intervening act and 
the risk of non-trivial harm are objectively foreseeable at the time of the dangerous and 
unlawful acts.  

o Reasonably foreseeable that people would join the fight (other bouncers or patrons). 
o Manslaughter requires only that the risk of further bodily harm be reasonably 

foreseeable, consistent with the requirement for manslaughter (foreseeability of 
non-trivial bodily harm at the time of the dangerous and unlawful acts). 

2. Was the bouncer’s intentional assault an independent act?  
o If the intervening act is a direct response or is directly linked to the appellants’ 

actions, and does not by its nature overwhelm the original actions, then the 
appellants cannot be said to be morally innocent of the death.  

 Does the intervening act make the original action merely part of the history 
leading to the victims death? 

Pagett 

Accused shot at police officers, used a girl as a shield, girl killed when officers fired back. Accused 
charged with murder. 

A reasonable act performed for the purpose of self preservation, being itself an act caused by the 
accused’s own act, does not operate as a novus actus interveniens. 

 “We can see no distinction in principle between an attempt to escape the consequences of 
the accused’s act, and a response which takes the form of self-defence” 

 An act done in execution of a legal duty, being itself caused by the act of the accused, does 
not operate as a novus actus interveniens. 

o Because as a matter of principle such an act cannot be regarded as a voluntary act 
independent of the wrongful act of the accused.  

S.R.(J.) 

While participating in a gunfight, the accused’s comrade hit an innocent bystander. The accused’s 
conduct can constitute a contributing cause of the bystander’s death under the common law test for 
causation.  

Menezes – Same is true for drag racing. If A and B are racing and B crashes, A is a joint cause of the 
injury or death. If, however, A withdraws from or abandons the race before the crash and B is aware 

of this abandonment and does not slow down, A is not liable. 

 



CONSTITUTIONAL CONSIDERATIONS 

Reference re Section 94(2) of the BC Motor Vehicle Act established that it is constitutionally impermissible for an 

offence to carry the potential for imprisonment without some minimum level of mens rea.  

Vaillancourt 

Appellant and accomplice committed armed robbery. The accused wanted no guns to be used, and was told the 
accomplices gun was unloaded. Accomplice killed a patron, accused arrested at the scene and charged with 
constructive murder. (s. 230 of the Code) Provision challenged.  

Lamer - Theft and murder are special stigma offences. Specifically, murder is the most severe offence in our 
society, both in punishment and stigma. Murder is only distinguished from manslaughter by a mental element. 
Therefore, there must be some special mental element with respect to the death before a culpable homicide 
can be treated as murder.  
 
213(d) use of a weapon in a robbery resulting in death is murder. 
 
s. 213(d) violates ss. 7 and 11(d) of th charter because it will catch an accused who performs one of the 
associated acts and thereby causes a death but who otherwise would have been acquitted of murder because 
he did not foresee and could not reasonably have foreseen that death would be likely to result.  
s. 1 analysis – deterrence of people carrying weapons in carrying out offences is sufficiently important of an 
objective, however it is not minimally impairing – you could simply make separate offences without stigmatizing 
the crime as a murder.  

La Forest – Murder requires intent to cause death, or a closely related intention. 213(d) is so far removed from 
this requirement, that it offends principles of fundamental justice.  

Martineau 

Lamer - The stigma and punishment attaching to murder should be reserved for those who intentionally cause 
death or inflict bodily harm that they know is likely to cause death. All of s. 213 cannot be saved by ss. 7 and 
11(d) of the Charter or saved by s. 1. 

The notion of a subjective mental element from Vaillancourt is neither constitutionally mandated nor 
necessitated by elemental principles of the criminal law. Only endorsed by 4 of the 8 justices in that judgement.  

 Both elements, mens rea and the actus reus should be considered in establishing proportionality to 
stigma.  

 Parliament has established these elements of the offence, all of which are met.  

 Concentration on social stigma over-emphasized, and in most cases inapplicable.  

 Imputes a level of foreseeability onto the killing based on the predicate offences.  

 Striking down 213 because some other scheme may be preferable would be an unwarranted intrusion 
into Parliament’s prerogative, and would undermine the means it has chosen to protect its citizens. 

Ratio of Martineau, affirmed in Sit: “Proof of subjective foresight of death is necessary in order to sustain a 
conviction for murder and that s. 213(a) of the Criminal Code violated the Charter since it did not embrace this 
requirement.  

 

UNCLEAR WHAT MAKES SOMETHING A STIMGA OFFENCE AS OPPOSED TO NOT 

Note: Civil Forfeiture 

 Allows government to seize property involved in an unlawful act in the absence of a charge, to 

take that property (which can be considerable – car, house even), to go in and take it on a 

standard of proof of a balance of probabilities. 

 

 



Logan 

Held that the phrase “ought to have known” in 21(2) of the Code is of no force and effect when 
applied to the crimes of murder or attempted murder.   

Finlay 

Civil standard of negligence can be applied to using a firearm in a careless manner. Not sufficient 
stigma to require subjective mens rea.  

DeSousa 

269 – Unlawfully causing bodily harm. Constitutional to require objective foreseeability of the bodily 
harm following the establishment of mens rea for the predicate offence.  
Furthermore, it is not necessary an element of personal fault apply to each and every element of the 
actus reus.  assault and assault causing bodily harm.  

 “The implicit rationale of the law in this area is that it is acceptable to distinguish between 
criminal responsibility for equally reprehensible acts on the basis of the harm that is actually 
caused”. 

 While it is not a principle of fundamental justice that fault or mens rea must be proved as to 
each separate element of the offence, there must be a meaningful mental element 
demonstrated relating to a culpable aspect of the actus reus.  

Finta 

Trial for war crimes. What is the Mens rea standard? 

The degree of moral turpitude that attaches to crimes against humanity and war crimes must exceed 
that of the domestic offences of manslaughter or robbery.  
War crimes or crimes against humanity require an element of subjective knowledge of the factual 
conditions which render the actions a crime against humanity.  
Alternatively, mens rea could be established if it were shown that the accused was wilfully blind to the 
facts or circumstances which made their actions war crimes.  

DISSENT – s. 7 does not recognize additional stigma resultant from increased scale of criminal acts, i.e. 
war crimes. Kidnapping 100 people would be more stigmatized than if one were kidnapped, but the 
stigma of each offence remains the same.  

 “The jurisprudence does not allow for stigma that may also result from being convicted of an 
offence in which the surrounding circumstances are legally irrelevant but public disapproval 
strong.” 

 

 

 

 

 

 

 

 

 

 



HOMICIDE  

Sentencing for manslaughter happens under s. 236.  

w/ a firearm, to imprisonment for life and to a minimum punishment of imprisonment of four years. 

w/out a firearm, imprisonment for life.  

Mens rea requirement for manslaughter requires mens rea for the underlying unlawful act (which 

cannot be an absolute liability offence) and objective foreseeability that the unlawful act gives rise to a 

risk of bodily harm that is neither trivial nor transitory.  

Manslaughter is less stigmatized, carries with it a lesser punishment, and is less blameworthy because it 

is not intended. For these reasons, having an objective standard of fault attached to the foreseeability of 

the unlawful act causing death is an appropriate mens rea requirement.  

Death need not be reasonably foreseeable, only bodily injury, because of the thin skull rule. 

Furthermore, supports the end of deterrence, imputing responsibility upon those who commit 

dangerous and unlawful acts that result in death, and is a more pragmatic, workable test which allows 

judges to avoid the fine hair distinction between foreseeability of death vs. foreseeability of bodily 

harm. This traditional common law test permits a principled approach which meets the concerns of 

society, provides fairness to the accused, and facilitates a just and workable trial process.  


